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QUESTION PRESENTED 


Where specific Treaty guarantees exist " . . never [to] 


claim..." Indian tribal lands ". . . nor disturb [the Indian 


occupants] .. . in the free use and enjoyment thereof: . . els 


has the Congress by the passage of general acts of legislation 


authorized a governmental agency to "claim", such lands and 
"“aisturb" the Indian occupants, through the exercise of the 


tSnherent sovereign power of eminent domain. 
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IN THE. 
UNITED STATES COURT OF APPEALS. 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
APRIL TERM, 1958 
No. 14,488 
THE SENECA NATION OF INDIANS 
By Cornelius V. Seneca, President 
Irving, New York 
Appellant, 
Vv. 
WILBER M. BRUCKER 
Secretary of the Army 
Washington, D. C. 
and 
EMERSON C. ITSCHNER, Major General 
United States Army Corps of Engineers 
Washington, D. C. 


Appellees. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the District Court 
dismissing the Appellant's Petition for Injunction (App. 1-4). 
The District Court filed an opinion March 24, 1958 (App. 51-54), 
and the judgment complained of was entered April 14, 1958 
(App. 59). Notice of appeal was filed April 23, 1958. Under 
the prevailing rules of this Court, the Appellant's brief has 
to be filed on or before August 15, 1958. This appeal is pros- 
ecuted pursuant to the Act of June 25, 1948, 62 Stat. 929, 28 


U.S.C.A. 1291, and such other acts of Congress as are applicable 


hereto. 





On 


STATEMENT 


By Treaty of November 11, 1794 (7 U.S. Stat. 44) executed 
between the Seneca Nation of Indians, as a member of the Iroquois 
Confederacy, and the United States of America at Kon-an-daigua, 
New York, the lands of the Seneca Nation were specifically 
spelled out. This Treaty, commonly known as the "Pickering 
Treaty" ,2/ after setting forth the boundaries of the Seneca 
Nation's lands, provides in Article III: 

"Now, the United States acknowledge all the land 
within the aforesaid mentioned boundaries, to be the 


property of the Seneka Nation; and the United States 
will never claim the same, nor disturb the Seneka 


Nation, nor any of the Six Nations, united with Them, 

in the free use and enjoyment thereof: but it shall 
remain theirs, until they choose to sell the same to 

the people of the United States, who have the right 

to purchase." (Underscoring supplied) 

Included within the boundaries is the Allegany Indian Reserva- 
tion. 

The instant action is one to enjoin the Secretary of the 


Army and the Chief of the United States Army Corps of Engineers 


from proceeding with construction, under present existing plans, 


1/ So-called because George Washington selected Timothy 
Pickering as his personal envoy to negotiate the Treaty 
and to bring peace and security to both the United States 
and the Seneca Nation. 
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of a dam on the Allegheny2/ River in the vicinity of Kinzua, 


Pennsylvania, a project officially designated as "The Allegheny 
Reservoir Project." If this dam is constructed at Kinzua, over 
9,000 acres of the Allegheny Reservation will be flooded and 
only 2,500 acres of accessible and habitable land will be left 
to the Seneca Nation, out of a 30,189 acre Reservation’ (App. 


30 and 48) in direct violation of the specific guarantees 


2/ The word "Allegheny" has two correct spellings. In the 
State of New York it is spelled, "Allegany"; in the State 
of Pennsylvania, "Allegheny." The river is officially 
spelled "Allegheny"; the Indian Reservation, "Allegany." 
The inter-change of spelling occurring throughout this 
brief conforms to the accepted spelling of the locality. 


This Reservation follows the valley of the Allegheny River 
from the New York-Pennsylvania State line, north and east 
about a distance of 50 miles. It varies in width, from hill- 
side to hillside, from 0.08 miles to 2.01 miles and contains 
an over-all acreage of 30,189 acres. From the New York- 
Pennsylvania State line upstream to the western line of the 
City of Salamanca, which is located on the Reservation, the 
over-all acreage is eae 15,250 acres, of which the 
Valley comprises 9,014 acres and the remainder is inacces- 
sible and uninhabitable hillsides. The present plans of the 
Corps of Engineers render this 9,014 acre valley uninhabit- 
able, causing the removal of 700 Seneca Indians and the de- 
struction of their homes on ancestral lands from time imme- 
morial. 


Of the remaining 14,939 acres upstream from the western line 
of the City of Salamanca, 6,167 acres are occupied by the so- 
called Congressional Villages of Salamanca, Great Valley, 
Carrollton and Vandelia. These Villages were set apart under 
the Congressional Act of February 19, 1875 (18 Stat. 330) and 
are occupied by White people under 99 year Congressional 
leases (Act of September 30, 1890, 26 Stat. 558) which ex- 
pire February 19, 1991, but which are subject to Congressional 
renewal. With the exception of a sub-normal yearly land 
rental, these lands to all intent, purpose and use are non- 
reservation lands. Of the 8,772 acres remaining for Indian 
habitation, 5,862 acres are inaccessible and uninhabitable 
hillsides; 420 acres consist of railroad and highway rights- 
of-way and the channel of the Allegheny SEAS and 190 acres 
are uninhabitable swamp land. 


Thus there are left to the Indian 2,300 acres of habitable 
Reservation land. 
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"| never [to] claim ... . nor disturb the Seneka Nation . 


in the free use and enjoyment .. ." of its lands. 


STATEMENT OF POINTS 

1. The rule of construction prevailing as to Indian 
Treaties is that their language is not to be construed to the 
prejudice of the Indian, but in a manner which would be naturally 
understood by hin. 

2. The Seneca Indian understands the wording of the 1794 
Treaty to mean that he will not be disturbed in the free use 
and enjoyment of his tribal lands until he chooses to sell the 
same. 


3. General acts of Congress do not affect Indian rights 


to tribal lands unless there is an expressed clear manifestation 


by the Congress to include the tribal lands in such acts. 

4h, A subsequent general act of Congress does not repeal or 
nullify a previous special act of Congress, unless the general 
act creates an irreconcilable difference with the previous 
special act. 

5. The legislative history of the Allegheny Reservoir 
Project shows that all acts involved are general; that they do 
not express a clear manifest intention to include Seneca tribal 
lands, and that they do not create an irreconcilable difference 
with previous special acts of Congress. 

6. Congressional authorization to construct the Allegheny 


Reservoir Project is not per se authorization to condemn Seneca 
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tribal lands held under treaty guarantees, “never Stel en SCON 
Pee OLS COULD ete 

7. If the Seneca tribal lands are flooded and the Indians 
deprived thereof, they have no plain, adequate and complete 
remedy at law because the lands are irreplacable: They are tax 
exempt; they are judgment and execution proof; they are the 
native homeland of the Indian and his forefathers from time 
immemorial . | 


SUMMARY OF ARGUMENT 
The Federal Government has an inherent power of eminent 
domain over Indian tribal lands and in the exercise of this 
sovereign right the Congress if it deems fit can abrogate any 
outstanding treaty. However, only the Congress is vested with 
this inherent power of eminent domain -- not an executive agency 


of the Government. 


In keeping with the rule of construction as to Indian 


treaties, the intent of the Congress to abrogate such a treaty 
must be clearly manifested in any general act of the Congress, 
or expressed in a special act of Congress running to specific 

tribal lands. 

A treaty is in effect a special act of Congress once it 
has been approved by Senate action, and subsequent general acts 
of Congress cannot nullify or repeal existing special acts, un- 
less the general acts create an irreconcilable difference with 


the previous special acts. 
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The legislative history of the Allegheny Reservoir Project 
shows that it has been included only in general appropriation 
acts and nothing specific nor special has been mentioned in 


these acts relative to the tribal lands in question. Further, 


these general acts create no irreconcilable difference with 


existing special acts of Congress. 

Although the Congress authorized the construction of the 
Allegheny Reservoir Project -- authorization of construction is 
not authorization to condemn Seneca tribal lands in direct vio- 
lation of the Treaty guarantees. If condemnation of these tribal 
lands is to be had it should result only from a special act of 
Congress authorizing such taking. 

For the loss of these tribal lands through flooding, the 
Seneca Nation has no plain, adequate and complete remedy at law 
because the lands are irreplacable having the Treaty and statu- 
tory guarantees that they are tax exempt and judgment and execu- 
tion proof, and to seek injunctive relief the Seneca Nation can- 


not wait until the flood waters cover the land. 


ARGUMENT 
The issue in this case is not whether the Federal Government 
has an inherent power of eminent domain over Indian tribal lands. 
It has already been recognized that Congress has the power to 
authorize the taking of such lands. Cherokee Nation v. Southern 
Kansas Ry. Co., 135 U.S. 641 (1890). Nor is it whether Congress 


can abrogate a treaty in order to exercise this sovereign right. 
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That power also has been recognized in Congress. Thomas v. Gay 
169 U.S. 264 (1898); Choate v. Trapp, 224 U.S. 665 (1912). 
Rather the issue is whether Congress has in connection with the 
Allegheny Reservoir Project, authorized the appellees to exer- 
cise this right of eminant domain over Seneca tribal lands -- 
because the right to authorize the exercise of eminent domain 
lies only in the Congress and only to the extent of the 
Congressional authorization. United states — North American 
Transportation & Trading Co., 253 U.S. 330 (1920); United States 
v. Welch, 327 U.S. 546 (1946); Youngstown Sheet & Tube Co., v. 
Sawyer, 343 U.S. 579 (1952). 

In the determination of this issue five major factors are 


in need of discussion: . 


A. - What is the prevailing rule of construction as to 


Indian treaties; | 

B. - What does the 1794 Treaty mean to the Seneca Indians; 

C. - What effect do general acts of Congress have upon 
Indian treaties and special acts of Congress; 

D. - The legislative history of the Allegheny Reservoir 
Project; : 

E. - The effect, if any, legislation effecting the Allegheny 
Reservoir Project has upon the treaty covenants ". . . never [to] 
claim .. .nor disturb... . in the free use and enjoyment 


. . .' of the Seneca tribal lands. 
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A 
What is the rule of construction to be given to an 


Indian treaty. 
In The Kansas Indians 5 Wall. 737 (1866) the Court stated, 


p. 760: 


. . . enlarged rules of construction are adopted in 
reference to Indian treaties. In speaking of these 
rules Chief Justice Marshall says: "The language 
used in treaties with the Indians shall never be 
construed to their prejudice, if words be made use 
of which are susceptible of a more extended meaning 
than their plain import as connected with the tenor 


of the treaty". 6 Peters 572. | 
In 1912 in the case of Choate v. Trapp, 224 U.S. 665, the 


Court stated, p. 675: 


. « - in the Government's dealings with the Indians 

. . . The construction, instead of being strict, is : 
liberal; doubtful expressions, instead of being resolved 
in favor of the United States, are to be resolved in 
favor of a weak and defenseless people, who are wards 

of the nation, and dependent wholly upon its protec- 
tion and good faith. This rule of construction has 

been recognized, without exception, for more than 

100 years ... 


In the case of United States v. Shoshone Tribe, 304 U.S. 
111 (1938), the Court stated, p. 116: 
. . . They [Indian treaties] are not to be interpreted 


narrowly, as sometimes may be writings expressed in 
words of art employed by conveyancers, but are to be 


construed in the sense in which naturally the Indians 

would understand them. .. . (Underscoring supplied.) 

The Attorney General himself has stated: 

"Treaties [with Indians] have been considered, not according 


to their technical meaning, but in the sense in which they 
would be naturally understood by the Indians.” 34 Ops. 


Atty. Gen'l. 439, 444 (Mar. 20, 1925). 
And the instant case has brought forth no change in the official 
opinion of the Attorney General. 
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There exists no controversy to the rule that the language 
of an Indian Treaty is not to be construed, "to their [the 


Indians] prejudice", and is to be construed in a manner which, 


"would be naturally understood by the Indians." 


B : 

What does the 1794 Treaty mean to the Seneca Indian. 

The answer to that goes back to the beginning of our history 
when with the signing of the Treaty of Paris, November 30, 1782, 4/ 
no provision was made to care for the Iroquois Indians (the 
greater number of whom belonged to the Mohawk and Seneca tribes 
who since the formation of the Iroquois Confederacy in the mid- 
Fifteenth Century, were the Warriors). The Iroquois had given 
assistance to the colonies during the Revolution and had also 
given assistance to the British. But at the close of the 
Revolutionary War there was antagonism towards the Colonies 
and favoring of the British whom the Iroquois felt would better 
respect Iroquois land and trade rights. Because of the lack of 
provision in the Treaty of Paris to care for the Iroquois, the 
Colonies were still at war with the Iroquois and the need of 
peace for the Colonies and the appeasement of the Indian were 
recognized in September, 1783 by George Washington in his letter 


to James Duane, a member of the Confederated Congress from New 


4/ This is the Treaty ending the Revolutionary War and recogniz- 
ing the independence of the Thirteen Colonies, 
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york.2/ A Treaty of Peace was signed October 22, 1784 at Fort 


Stanwix with the Iroquois Confederacy. However, this Treaty 
did not settle matters because New York refused to recognize 
the authority of the Confederated Congress to deal with the 
Indians and further no specific guarantees were made to the 
Seneca Nation as to their non-disturbance and the use of their 
lands. The terms set forth in the Fort Stanwix Treaty were re- 
peatedly violated so that the aim of the United States - peace 
with the Indians - and the aim of the Indians - security in 
their land holdings - were frustrated.. 

With the adoption of our Constitution and the centraliza- 
tion of Indian affairs in the Federal Government, steps were 
again undertaken to secure an Indian peace which this country 
needed, and likewise to assure the Indians that the new govern- 
ment had no design to deceive them or take away from them their 
land holdings. On December 29, 1790 George Washington in an 
open proclamation to Chief Cornplanter of the Seneca Nation, 
stated: (Am. State Papers, Indian Affairs, I.) 

Hear well, and let it be heard by every person in 

your nation that the President of the United States 

declares that the general government considers it- 

self bound to protect you in all the lands secured 

you by the treaty of Fort Stanwix...But your great 

object seems to be the security of your remaining 

lands, and I have therefor, upon this point, meant 

to be sufficiently strong and clear. That in the 


future you cannot be defrauded of your lands; that 
you possess the right to sell and the right of 


"Tn a word, there is nothing to be obtained by an Indian war, 
but the soil they live on, and this can be had by purchase at 
less expense, and without that bloodshed and those distresses, 
which helpless women and children are made partakers of in 


all kinds of disputes with them." Writings of George 
Washington, edited by W. C. Ford, N.Y. 1609. Vol. 10: 3. 
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refusing to sell your lands. That, therefor, the 
sale of your lands in the future will depend entirely 
upon yourselves.... 


You have said in your speech "that the game is 
going away from among you, and that you thought it 
the design of the Great Spirit that you till the 
ground; but before you speak upon this subject you 
want to know whether the United States means to 
leave you any land to till?" You know the lands 
secured to you by the treaty of Fort Stanwix...are 
yours, and that only your own acts can convey them 
awWay.... 


The United States will be true and faithful to 
their engagements. 


Again on March 23, 1792, in a speech to the Chiefs of the 
Iroquois in Philadelphia, Washington gave assurance that the 
Federal Government would not "wrest their land from them" and 
that peace was what was wanted by the United states o/ Y 

In the summer of 17935 a treaty of peace was attempted with 
the then-called Western Indians near the present site of 


Sandusky, Ohio. Although the Seneca Indian worked with the 


6/ "I am aware that the existing hostilities with some of the 
Western Indians [In these early colonial days the "Western 
Indians" referred to those tribes in the Ohio River Valley] 
have been ascribed to an unjust possession of their lands by 
the United States. But be assured, that this is not the case; 
we require no lands but those obtained by treaties, which we 
consider as fairly made, and particularly confirmed by the 
treaty of Muskingum, in the year 1789. 


"If the Western Indian should entertain the opinion that we 
want to wrest their land from them, they are laboring under 
an error. If this error could be corrected, it would be for 
their happiness; and nothing would give me more pleasure, 
because it would open to both of us the door of peace." 

ASP. IA. I:229. 
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three Commissioners to effectuate this peace it failed because 

of a non-agreement on boundary lines. Notwithstanding this 
failure, the Federal Government continued its negotiations with 
the Iroquois to secure a firm peace and assure the Indian posses- 


sion and use of his land. As early as February 7, 1794 General 


Chapin at a Council held at Buffalo Creek (ASP. IA. I:479-480) 


laid foundations for the negotiations that culminated in the 
Treaty at Kon-an-daigua, on November 11, 1794. Faced with an 
Indian War in the Ohio Valley, and the refusal of the British 

to surrender their posts on the south shores of the Great Lakes 
in accordance with terms of the Treaty of Paris, the continuing 
peace and friendship of the Seneca Indian was essential to the 
welfare of the young Republic and the security of its borders -- 
in the like manner that today the maintenance of Air Force pases 
and Nike sites in Western Europe is for our welfare and the se- 
curity of our borders. 

Accordingly, Timothy Pickering was selected by George 
Washington, as his personal envoy, to remedy the terms of the 
Fort Stanwix Treaty of 1784, and bring peace and security to 
the United States and the Seneca Nation. The actual negotia- 
tions ran from September 19, 1794 to the date of signing, 
November 11, 1794. 

In his speech before the Council on October 13, 1794, 
Pickering stated: 

-..-this [the treaty that was signed November llth] is 

a new and important security against your being cheated; 


and shows the faithful care which the United States now 
means to take for the protection of your lands. 
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The Great Council of all the United States have 
declared, and their words are strong, that your 


lands shall not be taken from you, unless y a 
treaty of which the President and his wise men 
shall approve...The land is yours. Underscor 
supplied.) P. P., Mass. Hist. Soc. 60:224-229). 


And again on October 25, 1794 in open Council, Pickering stated: 


Proud in truth, I will never deceive you. Proud 
in integrity, I will never do you wrong. P. P., Mass. 


Hist. Soc. 60: 234-235. 


On November 9, 1794, Cornplanter, a Warrior Chief of the 


Senecas, stated: 


The United States and the Six Nations are now 
making a firm peace, and we wish the fifteen fires 
may never deceive them, as they have done us 
warriors; if they once deceive the sachems, it will 


be bad. Journal of William Savery, Friend's Library, 
Vol. I. p. 365. | 


On the day after the signing of the Pickering Treaty, 
Farmers Brother, the Chief Sachem of the Senecas, asked of 
William Savery: °/ : 


--we would wish to know in your opinion whether 
we have made a good peace or not; as we cannot 
read, we are liable to be deceived; ...we want to 
know your minds whether there is any flaw or catch 
in them, which may hereafter occasion uneasiness. 


Journal of William Savery, Friend's Library, Vol. I., 
D. 307. 


7/ The "Pickering Papers", are now deposited with the Mass. 
Historical Society, Boston, Massachusetts. However, in con- 
junction with claims pending before the Indian Claims Com- 
mission, the United States Department of Justice, Lands 
Division, has available a complete microfilm of these papers. 


William Savery, a member of the Society of Friends in 
Philadelphia, at the request of the Seneca Indians and with 
the approval of George Washington, accompanied Timothy 
Pickering during the negotiations that led to the Treaty 
of November 11, 1794. 
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Farmers Brother was given assurance by Savery and his Quaker 
Friends that there were no flaws or catches in the treaty just 
signed. 

| Timothy Pickering in a letter of November 20, 1794 to Joseph 
Brant, a Mohawk Chief, in explanation of the treaty, stated: 


The great object of this treaty...was to remove 
complaints respecting lands.... 


This settlement (said one of the Chiefs to me) 
appears like a great light to us: And to me it 


seems like a new era. P. P., Mass. Hist. Soc. 62:108. 
In his letter of explanation to Secretary of War Knox, 


Pickering stated (December 26, 1794): 


The great cause of complaint from all the Indian 
Nations it is too well known, has been depriving 
them of their lands by means not always honorable... 
too often fraudulent, and sometimes to an unreason- 
able extent. 


To remove such a body of Indians from this 
tract would be impracticable without hazarding 
a war.9/ The bare idea of our retaining a right 
to it would at this time have excited uneasiness 
and indignation or have been scouted with con- 
tempt. <A demand of it, ...would have manifested 
2 disposition to persist in a claim which in 
their vision originated in power, without regard 


to justice. P. P., Mass. Hist. Soc. 62:193-194. 


Further, Red Jacket (a Seneca Chief who signed the 1794 
Treaty) replying to the Commissioners of the Ogden Land Company 


of 700 Senecas occupied a tract about four miles wide, border- 
ing on Lake Erie, south of the present site of Buffalo, 
N.Y. This tract had been ceded to the government in the 
Stanwix Treaty of 1784, but had been a source of great dis- 
content. In the negotiations for the 1794 Treaty, the 
senecas SS ee the return of this tract asserting decep- 
tion in 1784. Pickering, with full realization that this 
small tract could bring to naught the firm peace he was 


ene 175 ceded it back to the Senecas under the terms of 
the 1794 Treaty. 
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on the 19th of July, 1819, spoke in particular of the negotia- 


tions at Kon-an-daigua with Colonel Pickering: 

We were told and thought that it. was to be permanent, and 

to be lasting between us and the United States forever ... 
The Commissioner, Colonel Pickering, then told us that this 
treaty should be binding and should last without alterations 
for two lives. We wished to make it extend much farther, 
and the Six Nations then wished to establish a lasting chain 
of friendship. On our part, we wished the treaty to last as 
long as trees grow and waters run. Our brother told us that 
he would agree to it. Will'm L. Stone, Life and Times of 


Sa-go-ye-wat-ha (Red Jacket), New York, I84I, pp. 300-301. 


The importance of the Pickering Treaty in the establishment 
of the American Republic is evidenced by the fact that the Treaty, 
signed by George Washington, now reposes in the Archives of the 
United States. Also it is reprinted in the Harvard Classics, 
American Historical Documents, Vol. 43, pp. 229-232. The tenor 
of the entire treaty emphasizes its "purpose of removing from the 
minds of all causes of complaint, and establishing a firm and 
permanent friendship with them", that "Peace and friendship are 
hereby firmly established, and shall be perpetual, between the 
United States and the Six Nations", and the word "forever" appears 
in several Articles. Under one such "forever", in Article VI, 
the Government of the United States continues today to honor its 
obligation to furnish so-called "Treaty cloth". Thus the 
Executive on the one hand recognizes "forever" while on the 
other endeavors to violate the solem promise of the United 
States in Article III that it "will never claim the same [prop- 
erty of the Seneca Nation], nor disturb the Seneka nation...in 


the free use and enjoyment thereof: but it shall remain theirs, 
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until they choose to sell the same to the people of the United 
States, who have the right to purchase.” 

Thus, from history it is clearly shown that “the sense" in 
which these words were "understood by the Indians", and by 
Pickering, the White man, who wrote those words, was that these 
lands "shall not be taken from" the Indian. 

As their forefathers understood these words One Hundred and 
Sixty-four years ago, so to-day the Seneca Indian understands 
them -- that he will not be disturbed "... until [he chooses] 
to sell the same to the people of the United States, who have 
the right to purchase." 


C 
General acts of Congress do not affect Indian Treaty rights 
‘nor do they nullify previous special acts of Congress. 


In the case of Elk v. Wilkins, 112 U.S. 94, 99-100 (1884), 


the Court said: 


The Indian tribes, being within the territorial 
limits of the United States, were not, strictly speak- 
ing, foreign States; but they were alien Nations, distinct 
political communities, with whom the United States might 
and habitually did deal, as they thought fit, either 
through treaties made by the President and Senate, or 
through acts of Congress in the ordinary forms of legisla- 
tion. The members of those tribes owed immediate alle- 
giance to their several tribes, and were not part of the 
people of the United States. They were in a dependent 
condition, a state of pupilage, resembling that of a ward 
to his guardian. Indians and their property, exempt from 
taxation by treaty or statute of the United States, could 


not be taxed by any state. General acts of Congress did 
not apply to Indians, unless so expressed as to clearl 
manifest an intention to include them. (Underscoring 
SUD EE hy Pa ac Susans Act eee nepi receipes 


supplied). 
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In the case of United States v. Forty-Three Gallons of 
Whiskey, 108 U.S. 491 (1883) the Court stated, p. 496: 


The laws of Congress are always to be construed 
So as to conform to the provisions of a treaty, if 
it be possible to do so without violence to their 
language....This rule operates with special force 
where a conflict would lead to the abrogation of a 
stipulation in a treaty making a valuable cession 
to the United States. ! 


The Courts have repeated over and over again that general 


acts of Congress are not applicable to Indians where to apply 
them would affect the Indian adversly, unless there was a clear 
manifestation by the Congress to include the Indian's rights in 
such an act. United States v. Rickert, 188 U.S. 432 (1903); 
Choate v. Trapp, supra; Washington v. Miller 235 U.S. 422, 427 
(1914); Heiner v. Colonial Trust Co., 275 U.S. 232, 234 (1927); 
Squire v. Capoeman, 251 U.S. 1 (1956); Lewellyn v. Colonial 
Trust Co. 17 F 2d. 36 (CCA-3rd, 1927); McCandles v. United 
States, 25 F 2d. 71 (CCA-3rd, 1928); Chouteau v. Comm. of Int. 
Rev., 38 F 2d. 976 (CCA-10Oth, 1930); United States v. City of 
Salamanca, 27 F. Supp. 541, 546 (DC WD NY, 1939). 

As said by the 10th Circuit in Blackbird v. Comm. of Int. 

acer vomm. Of inv 

Rev., 38 F 2d. 976 (19350) at p. 977: 

...such holding [that a tax on income derived from 

a restricted allotment was payable under, the compre- 

hensive language of the revenue act] would be con- 

trary to the almost unbroken policy of Congress in 

dealing with its Indian wards and their affairs. 


Whenever they and their interests have been the sub- 
ect aifected b egisiation they have been named 


and eir interests spec ca. dea A 
(Underscoring Se | 
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Likewise the Executive branch of the Government, in its 


administration of Indian affairs, has continuously recognized 


the treaty rights and guarantees made to the Indian, and the 
non-application of general acts of Congress to those rights. 
On March 20, 1925, the Attorney General stated: 


It is well established that general Acts of 
Congress do not apply to Indians, unless so 
worded as clearly to manifest an intention 

to include Indians in their operation. Elk v. 
Wilkins, 112 U.S. 94. The Indian has always 
been the object of special legislation. Never 
has it been the practice to legislate for him 
generally along with the rest of the people. 


D4 Ops. Attorney General, 439, 444, 

To the same effect see: 35 Ops. Attorney General, 1, 4, 
(November 11, 1925). 

In 1945 at the Congressional hearings relative to the pro- 
posed construction of the Garrison Dam on treaty lands held by 
the Three Affiliated Tribes of the Fort Berthold Reservation, 
the Acting Solicitor of the Department of the Interior, stated: 

This history of our Federal negotiations with 

these Indians indicates that at all times the guaran- 

tees and protections which these Indians asked from 

the Federal Government and which were granted to 

them from time to time in consideration of valuable 

cessions of territory, were not merely guarantees 

against private trespass, but were pre-eminently 

guarantees against any future taking of Indian 

land for governmental purposes. 91 Cong. Rec. 

12120. 

The Solicitor concluded that in the absence of a specific statu-~ 
tory direction allowing condemnation or authorizing construction 
of the dam without the consent of the Indians, the Three 


Affiliated Tribes relying upon their treaty protections, could 
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"pring suit to enjoin the Secretary of War from commission of 


the acts in question.” 

Furthermore, the very action of Congress itself since 1957 
shows that special acts have been enacted when the acquisition 
of Indian land was needed for the completion of a Public Works 
project. 10/ The seven Acts listed in the footnote are not meant 
to be exhaustive, but they fairly represent the legislative 
pattern of dealing individually with Indian lands where the same 
are required for public projects. -It is particularly significant 


10/ Act of August 19, 1937, 50 Stat. 700 re: Riverton Reclama- 
tion Project, authorizing the agency to eoqutze tribal lands 
of the Shoshone & Arapahoe Tribes; | 


Act of July 8, 1940, 54 Stat. 744, re: parker Dam, taking 
the land from the Chemehuevi Tribe with provision for pay- 
ment; 


Act of May 2, 1946, 60 Stat. 160, 167, re: Garrison Dam- 
Missouri River Project, prohibiting use of appropriated 
funds until substitute lands were scared for the Three 
Affiliated Tribes; 


Act of October 29, 1949, 69 Stat. 1026, 1027, re: Garrison 
Dam-Missouri River Project, requiring the ee Affiliated 
Tribes to accept a proposal of settlement within a specified 
time or the land would be subject to condemation; 


Act of July 18, 1952, 66 Stat. 780, 781 re: Boysen Dam- 
Missouri River Project, approving an agreement between the 
Shoshone & Arapahoe Tribes and the eeency for conveyance of 
tribal land; 


Act of September 3, 1954, 68 Stat. 1191 re: Oahe Dam-Missouri 
River Project, calling for ra cation by the Cheyenne River 
Tribe of an agreement to convey land on the terms set forth 
in the statute; 


Act of August 3, 1956, 70 Stat. 987, re: Anchor Dam-Missouri 
River Project, authorizing the Shoshone & Arapahoe Tribes to 

convey land for a mutually agreeable price with the right to 

condemn if no agreement was reached. | 
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that in several of the acts, the Congress has specifically pro- 
vided for the institution of condemation proceedings in the 
event of the failure of voluntary negotiations. (As shall be 
shown, infra, we have no such provisions in the instant legisla- 
tive history). 

Furthermore, at the hearings before the House Sub-Committee 
on Appropriations (May 10, 1957) on the 1958 Public Works Appro- 
priations Act, 71 Stat. 416, the following is recorded in connection 
with the Allegheny Reservoir Project: 

Mr. Cannon (Mo.): This land having been conveyed 

by a solemm treaty, would come in a different 

category from that which the average American 

citizen might own, and would it not to that ex- 

tent be exempt from condemnation? 

Mr. O'Neill: Definitely sir. This land is ex- 

empt from taxation and is exempt from judgment 

and execution. 


Mr. Cannon: And it would also be exempt from 
requisition? 


Mr. O'Neill: And, it is exempt from requisition, 
but it is not exempt from Federal condemation if 
Congress sees fit to abrogate the treaty, which 
is the right of Congress. 


Mr. Cannon: But, it would have to be by a solem 
act of Congress, would it not, and passed by both 


Houses and signed by the President? eens before 
House Sub-Committee, Public Works (H.R. 8090, 85 
Cong., lst Sess.) Part 1, p. 47e. 


This shows that the Chairman (Hon. Clarence Cannon of 


Missouri) of the House Appropriations Committee in keeping with 


legislative history is of the firm opinion that acquisition of 
Seneca tribal lands will have to be by "solemn act of Congress." 


Article VI, Section 2 of the Constitution provides: 
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This Constitution, and the Laws of the United 

States which shall be made in pursuance thereof; and 

all Treaties made, .. . shall be the SEBECES Law 

of the land; ... 

In construing ". . . the Laws of the United seatsa: icmigetC Re 
Courts have distinguished between general acts of Congress and 
special acts of Congress, and have recognized that a general 

act of Congress is not to be construed to repeal or nullify a 
previous special act unless there is some erased reference to 
the previous legislation upon the subject which creates an irrec- 
oncilable difference with a previous special act. Pigeon River 
Co. v. Cox Co., 291 U.S. 138 (1934); Rodgers v. U.S., 185 U.S. 
83 (1901); Chew Heong v. U.S., 112 U.S. 536 (1884); Ex parte 
Kan-gi-shun-ca, 109 U.S. 556 (1883); State of So. Carolina v. 
Stoll, 84 U.S. 425, 436 (1873): U.S. ex rel. Gillett v. Dern, 
74 F 2d. 485, 488 (cCA-Dc, 1954); Priddy v. Thompson, 204 F. 955 
(CCA-10th, 1913). : 

A treaty, confirmed by an act of the Senate, is a special 
act of Congress. It deals with a specific party; a specific 
subject and is executed at a specific time and place. Asa 
special act, it cannot be repealed or nullified by a subsequent 
general act of the Congress unless an irreconcilable difference 
is created. : 


Whether the treaty of 1794 is regarded as an Indian treaty 


or a special act of Congress, the rights created therein cannot 


be nullified by general acts of Congress. 





D 
The legislative history of the Allegheny Reservoir Project. 
The Government has relied upon four Acts of Congress stat- 


ing that they authorized and appropriated money for the construc- 


tion of the Project. These Acts are: 


1. Act of June 22, 1936, 49 Stat. 1570, 

2. Act of June 28, 1938, 52 Stat. 1215, 

3. Act of August 18, 1941, 55 Stat. 638, 

4. Act of August 26, 1957, 71 Stat. 416. 

In addition, the following Acts must be considered: 

Act of August 1, 1888, 25 Stat. 357, 40 U.S.C.A. 257, 

Act of February 26, 1931, 46 Stat. 1421, 40 U.S.C.A. 258a 
as well as H.R. 12858 (85th. Cong. 2d Sess.), the Public Works 
Appropriation Bill, 1959, presently awaiting a conference report 
on certain items other than the Allegheny Reservoir Project. 

The Act of August 1, 1888, 25 Stat. 357, 40 U.S.C.A. 257, 
with its amendments, is the basic condemnation law of the United 
States Government. The Act vests in the Secretary of the 
Treasury and such other officials of the Government as hereafter 
authorized, the right to procure real estate, and any other 
estate necessary for public works by the process of condemnation. 
No where does the Act give a right to condem Indian tribal lands. 
In fact, the word "Indian” is not mentioned. It is a general 
act of Congress. 

The Act of February 26, 1931, 46 Stat. 14201, 40 U.S.C.A. 
258a, is the so-called “Declaration of Taking Act." This was 
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"An Act to expedite the construction of public buildings and 
works by enabling possession and title of sites to be taken in 
advance of final judgment in proceedings for the acquisition 
thereof under the power of eminent domain." This Act is supple- 
mental to the Act of August 1, 1888, supra, and is procedural in 
application. Its main purpose is to permit the Government, in 
the exercise of its sovereign power, to proceed with public works 
without being hampered by delays, and also to save the Government 
the accumulation of interest rates on sums in controversy. City 
of Oakland v. United States, 124 F 2d.959 (CCA-9, 1942) ; Welch v. 
Tennessee Valley Authority, 109 F 24.95 (CCA-6th, 1939) cert. 
denied 309 U.S. 688. No where in this Act does it “expedite” 

the possession of Indian tribal lands -- nor even mention the 
word "Indian." It is a general act of Congress. 

The Act of June 22, 1936 49 Stat. 1570, is a general act of 
Congress calling for study and planning flood control, not only 
for the Ohio River Valley, but the Mississippi River basin as 
well. Nowhere in the Act is there a specific allotment of funds 


for “construction” of any particular project. One section of the 


Act provides: 


Reservoir system for the protection of Pittsburgh: 
Construction of reservoirs for the Allegheny- 
Monongahela basin as in comprehensive plan for the 
protection of Pittsburgh and for the reduction of 
flood heights in the Ohio Valley, generally, as 
set forth in House Document No. 306, ase Cong., 
ist Sess. 


Turning to incorporated "Document 306" we find a 194 page report 


containing five general plans for flood control embracing levees, 
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small and large dams, and extending from Pittsburgh, Pennsylvania, 
to the Tennessee River Valley. Nowhere in this report is mention 
made of the fact that lands that might have to be acquired are 
Indian lands. The Document concludes: 

[p. 193] That the plans proposed and the conclusions 

reached in this report be used as a general guide 

for the development of the water resources of the 

Ohio River Basin. 


This Act by its very terms and incorporated Document was a gen- 


eral act, and as such has no effect on the existing treaty rights 


of the appellant. 

The Act of June 28, 1938, 52 Stat. 1215. This is a general 
act of Congress, coupled with specific appropriations, authoriz- 
ing the construction of certain public works on rivers and har- 
bors for flood control, and for other purposes -- but, contrary 
to what the Government has contended, the Act contained no 
appropriation for construction in connection with the Ohio River 
Basin. Section 2 deals with the Ohio River Basin and approves: 
"The general comprehensive plan for flood control and other 
purposes in the Ohio River Basin as set forth in Flood Control 
Committee Doc. No. 1; 75th Cong. 1st Sess". Document No. 1 of 
the 75th Congress, Ist Session, sets forth an extensive and com- 
prehensive plan for flood control on the Ohio River from its 
junction with the Mississippi to its headwaters. The plan in- 
cludes no such project as the Allegheny Reservoir Project; no 
mention of Indian lands or the needed acquisition of Indian 
lands is made. No funds were appropriated even for "study and 
planning" of such a project. The Act in no way affects appel- 
lant's treaty rights. 
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The Act of August 18, 1941, 55 Stat. 638, authorizes the 


construction of certain public works on rivers and harbors for 
flood control and other purposes, and for the first time the 
Allegheny Reservoir Project is mentioned. Under the Ohio River 
Basin Project the following is set forth: | 


In addition to previous authorizations, there 
is hereby authorized to be appropriated the sum 
of $45,000,000 for the prosecution of the compre- 
hensive plan approved in the Act of June 28, 1938, 
for the Ohio River Basin, modified to include the 
Allegheny Reservoir project in accordance with the 
recommendation of the Chief of Engineers in House 
Document Numbered 300, 76th Congress, 1st Session. 


However, paragraph 69 (p. 42) of "Document 300", in reference 
to the Allegany Indian Reservation, states: : 


The extinguishment of the Indian right of occu- 
pancy to the Allegany Reservation will probably 
necessitate that an agreement be entered into with 
the Seneca Nation under the supervision of the 
Office of Indian Affairs and that by appropriate 
legislation congress authorize. or approve such 
agreement. ention is invite ° e excerpt 
from the Treaty of 1794 above set forth [Article 
III]. In view thereof it is extremely doubtful 
that Congress would authorize the acquisition of 
the affected area of the Allegan indian Reservation 
until a voluntary agreement had been reached with 
the Seneca Nation. It is obvious that any agree- 
ment entered into by the Seneca Nation would of 
necessity contain provisions making it incumbent 
upon the United States to provide additional lands 


in New York State for said nation to replace those 
taken.ll/ (Underscoring supplied) , 


Since 1941, seventeen years have elapsed with no agreement from 


the Seneca Nation -- in fact, no attempt made to reach an 


11/ In the construction of a statute wherein a document is in- 
corporated therein, the courts consider the whole document, 
not just parts of it. : 
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agreement. Contrary to what the Government has stated, the 
1941 Act contained no appropriation for "construction" of the 
Project; its appropriation was only for "planning." 

The Act of August 26, 1957, 71 Stat. 416. Here for the 
first time an appropriation for "construction" of the Allegheny 
Reservoir Project is made by the Congress. The Act by its own 
terminology, “Making appropriations for civil functions admin- 
istered by the Department of the Army and certain agencies of 
the Department of the Interior, for the fiscal year ending 
June 30, 1958, and for other purposes", is an omnibus Public 
“Works Appropriation Act. The total appropriation exceeds 


$800,000,000 and involves some two hundred and seventy-eight 


separate public work projects scattered throughout forty-five dif- 
ferent States and the Territories of Alaska and Hawaii. For 
construction of the "Allegheny Reservoir Project", the sum of 
$1,000,000 is appropriated. It is difficult to conceive how an 
injunction against this one project would so affect the two 
hundred and seventy-seven other projects as to "nullify the 
legislation" and hold for naught some $799,000,000 in other 

Public Works. 

The Act contains no authority for the appellees to condemn, 
purchase or put to use Seneca tribal lands. It makes no mention 
of Indian lands -- and this notwithstanding the colloquy, supra, 
wherein at the Sub-Committee Hearings, the Chairman of the 
House Appropriations Committee stated that the acquisition of 
these tribal lands would "have to be by solemn act of Congress." 


The Act is a general piece of legislation. 
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H.R. 12858 (85th. Cong., 2d Sess.), the pending Public 
Works Appropriation Act for 1959, provides $1,000,000 for 
construction of the Allegheny Reservoir Project, but by Reports 
of the House and Senate Committees on the Bill, none of this 
money can be "obligated", pending decision of the instant case 
in the courts. 

House Committee Report (June 9, 1958) Report No. 1864, 
85th Congress, 2d Session, (p. 10): : 

Allegheny River Reservoir, Pa. -- None of the 

funds provided for the Allegheny River Reservoir 

project are to be obligated pending decisions by 

the Circuit Court of Appeals and the Supreme Court 

in the event that the Seneca Nation of Indians appeals 


its case to prevent construction of the project to the 
latter. . 


Senate Committee Report (July 2, 1958) Report No. 1796, 


Congress, 2d Session. (p. 21): 


ALLEGHENY RIVER RESERVOIR, N.Y. AND PA, 

The Committee generally concurs in the views of 
the House committee that the construction of the 
Allegheny River Reservoir should await the decisions 
of the courts before proceeding with the work that 
could affect Indian lands. It is of the opinion 
that the language in the House report is unduly 
restrictive. ! 


E 


The effect, if any, legislation effecting the Allegheny 
Reservoir Project has upon e eaty covenants "... never [to] 
claim ... nor dis DaiE: e free use and enjoyment ... 
re e Seneca tribal lands. 

From a reading of the Congressional acts set forth under 
point "D" the conclusion is inescapable that they are general 
acts of Congress -- and as such cannot affect treaty covenants 


unless an irreconcilable difference can be shown. The District 
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Court in its opinion of March 24, 1958 states that whether 
Congressional acts are general or special is immaterial so long 
as a general act expresses a clear manifest intention to include 
indian lands in the same (App. 53), and cites Elk v. Wilkins, 
Supra, in support thereof. With that legal doctrine the 
appellant has no argument -- in fact, it is the argument advanced 
by the appellant under point "c", 

But the District Court in an effort to find "... manifested 
--- intention to include Indian treaty rights ..." concludes 
_ that Congress has "... manifested a clear ... intention to 
| authorize the construction of the project." (App. 54) (Under- 
scoring supplied). 

However, Congressional intention to authorize construction 
of a project is not authorization by Congress to condemn Indian 
tribal lands held under treaty rights. United States v. 2005.32 
Acres of Land (U.S.D.C. S.D. Mar. 10, 1958, as yet unreported). 
| The fact that Congress, in consideration of the Allegheny 
Reservoir Project, was aware that Indian lands would be encom- 
“passed within the scope of the Project, does not manifest 
Congressional intention that they should be takén by condemna- 
tion. fo the contrary, Document 300, incorporated in the Act 


of August 18, 1941, supra, and the comments of Chairman Cannon 


at the Sub-Committee Hearings of May 10, 1957, supra, show that 
Congress had in mind that acquisition of Seneca tribal lands 
would have to be either by voluntary agreement, approved by 
Congress, or by solem act of Congress. Further, if by including 
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$1,000,000 in the 1958 Public Works Act and $1,000,000 in the 
pending 1959 Act "for construction" of the Allegheny Reservoir 
Project Congress thought it was clearly manifesting an intention 
to include Seneca tribal lands, by condemation if necessary, 
why has Congress explicitly forbidden obligation of any of the 
1959 $1,000,000 pending determination of the instant case by 
the courts? It would seem that Congress does not regard its 
intention concerning the Indian lands as manifestly clear as the 
District Court thought it did. Congress itself raises doubts as 
to its intention. And where Congress can make its intention 
clear by a special act, the courts should let Congress legislate 
further in the matter. 

The Government has contended that, because the Seneca Nation 
was given a hearing before the House Sub-Committee, Hearings 


before House Sub-Committee, Public Works (H.R. 8090, 85th Cong., 
—————— eth vommittee, Public Works 


ist. Sess., May 10, 1957) Part 1, p. 472, and before the Senate 


Sub-Committee; Hearings before Senate Sub-Committee on Appro- 


priations (H.R. 8090, 85th Cong., 1st Sess. May 22, 1957) Part 1, 
Pp. 1385, Part 2, p. 2457, 1t became the "deliberate intention and 


purpose of Congress" to do violence to the treaty guarantees. 


But nowhere in the Hearings or in the Reports or in the Acts is 
there that "manifest intention." And violence to Indian treaty 
guarantees cannot be done by implication. Choate v. Trapp, 


Supra; United States v. Forty-three Gallons of Whiskey, supra; 


Blackbird v. Comm. of Int. Rev., supra. 





- 30 - 


It is submitted that legislation, to date, relative to the 
Allegheny Reservoir Project has had no effect on the treaty 


covenants "... never [to] claim ... nor disturb ... in the 


free use and enjoyment ..." of the Seneca tribal lands. 


F 

The relief prayed for is timely sought. 

The Government -- at this stage of the proceedings -- 
“might conceivably raise the issue that, because no construction 
has commenced on the Project, and if construction were to com- 
mence it would take four to six years to complete -- the injunc- 
tive relief sought herein is premature. 

Faced with the testimony of the Government (App. 39-49) 
that construction of the Project will cause flooding of their 
lands, and compel the Indians to vacate their homes, the appel- 
lant does not have to await the arrival of the flood waters and 
cone destruction of the homes, before seeking equitable relief, 
when it possesses positive knowledge that these occurances will 
happen. Hurley v. Kincaid, 285 U.S. 95, 103 (1932); New York 
City v. Pine, 185 U.S. 93, 98 (1901). 


G 

The Government's cases. 

To date, the Government has relied mainly upon four cases: 
Spalding v. Chandler, 160 U.S. 394 (1895); Lone Wolf v. Hitchcock, 
187 U.S. 553 (1903); Henkel v. United States, 237 U.S. 43 (1915); 
and an unreported opinion of January 11, 1957 by the United States 
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District Court for the Western District of New York, involving 


condemation of a "survey right" to the tribal lands involved 
in the instant case. 

Analysis of Spalding v. Chandler shows that two acts of 
Congress were involved -- one general and one special. The 
general Act, March 1, 1847, 9 Stat. 146, established the Lake 
Superior district in Michigan, and acting pursuant to that Act 
the President ordered certain described lands, including the 
Chippewa Indian reserve, for public uses. The special Act, 
August 26, 1852, 10 Stat. 35, specifically approved granting to 
the State of Michigan the right of and a donation of public 
lands for the construction of a ship canal, which canal extended 
entirely across the Indian reserve cutting the same into three 
parts. On page 407, the Court, upon the basis of the 1852 special 
act, specifically directed to one project -- the ship canal -- 
recognized, "... the power existed in Congress to invade the 
sanctity of the reservation and disregard the guarantee contained 
in the treaty of 1820, even against the consent of the Indians..." 
However, before thus recognizing the special act of 1852 on page 
407, the Court in discussing the general act of 1847, stated at 
pages 405 and 406: | 

The general grant of authority conferred upon 

the President by the act of March 1, 1847, c. 32, 

9 Stat. 146, to set apart such portion of lands 

within the land district then created as were 

necessary for public uses, cannot be considered 


as empowering him to interfere with SOE EES 
existing by force of a treaty. 
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--. The purposes of the treaty could not be 
defeated by the action of executive officers of 
the government. 


p. 406: ... the operation of those orders so far 

as the Indian reserve was concerned was clearly 

postponed until after the extinguishment of the 

reserve either by a voluntary cession to the gov- 

ernment, a cessation or abandonment of the use or 

the arbitrary exercise by Congress of its power 

to appropriate the same. 

The Lone Wolf v. Hitchcock case, Supra, arose upon complaint of 
Congress to administer as to the "internal" affairs of an Indian 
tribe, the statute involved was specific and directed to the 
Comanche, Kiowa and Apache tribes of Indians. Under such con- 
ditions, Congress has "Plenary authority over the tribal rela- 
tions of the Indians." The Court itself makes this distinction, 
p. 568: 


The act of June 6, 1900, which is complained 
of in the bill, ... and the statutes supplementary 


thereto dealt with the disposition of tribal property. 
(Underscoring supplied) 


And this 1903 distinction was continued by the Court in 1912, 


Choate v. Trapp, Supra, and has been continued to this day. 


The case of Henkel v. United States, supra, involved 
allotted lands (not tribal lands as in the instant case) and 
arose from a treaty with the Blackfeet Indians that specifi- 


cally reserved to the Government the right to use the lands for 
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certain public purposes. The factual situation was completely 


different from the instant case. | 

The case in the Western District of New York, United States 
V. 21,250 Acres, et al., (unreported opinion of January 11, 1957) 
arose out of condemnation proceedings to "condemn the right to 
survey" on the Allegany Reservation. A motion to set aside and 
vacate the Declaration of Taking was denied, the Court holding 
that under the ruling of Cherokee Nation v. Southern Kansas Ry. 
Co., supra, Indian lands were subject to condemnation, and that 
"(3) The District Court has no discretion to question the decision 
of a public officer, ...", -- issues which are not present in the 
instant case. Furthermore, the same court has left open and un- 
decided the question of "condemnation of tribal lands", when in 
an unreported opinion of June 11, 1957, it denied the Government's 
motion to strike an affirmative defense raising the issue of 
"lack of appropriate legislative enactments." In denying the 
Government's motion the Court stated: | 

The United States urge the decision of 

this Court of January 11, 1957, on defendant's 

motion to dismiss the complaint, as "res 

adjudicata" as to the issues raised by para- 

graphs I and II of defendant's affirmative de- 

fense. We do not regard that decision as of 

sufficient authority to strike otherwise un- 

objectionable portions of defendant's affirma- 

tive defense in view of the stringent requirements 

placed on defendant by F.R.C.P. 71A(e). 

As a final gesture the Government has stated that the appei- 
lant has a plain, adequate and complete remedy at law. By this 


it means that the appellant will be compensated for the loss of 
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his lands. However, the dollar can neither compensate nor do 
justice in this case. 

The Seneca Reservation lands are tax exempt and they are 
judgment and execution proof. The New York Indians, 5 Wall. 
761 (1866); U.S. v. City of Salamanca, supra; Act of September 13, 
1952, 64 Stat. 845, 25 U.S.C.A. 233. Today in this nation of 
Federal, State, County and City taxation, the Reservation lands 
cannot be replaced. These exemptions give a guarantee that the 
Seneca Indian will have a home. No guarantee can be given that 


he will have a dollar. For one hundred and sixty-four years the 


Seneca has faithfully abided by his promise of peace and friend- 


ship. At this day and age the Government cannot, by implica- 


tion cancel its promises with dollar marks. 


CONCLUSION 
The Seneca Nation does not question the authority of 
Congress to exercise the right of eminent domain over Indian 
tribal lands. It contends that there has been a lack of exer- 
cise of this authority in the instant case, and the appellees 
are not estopped from calling upon Congress for this authority. 
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Until this authority is obtained legal, equitable, and 
moral considerations require the granting of the relief sought 


herein, 


Respectfully, 


Edward E. O'Neill 
700 Sheraton Building 
Washington, D.C. 


Attorney for Appellant 


Counsel 


C. Walter Harris 
700 Sheraton Building 
Washington, D. C. 


Charles H. Price 
Fenton Building 
Jamestown, New York 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE SENECA NATION OF INDIANS 
By Cornelius V. Seneca, President 
Irving, New York, 


Petitioner, 
v. Civil No. 2202-57 
(Filed 10:30 a.m. 
WILBER M. BRUCKER | 8/30/57) 


Secretary of the Army 
Washington, D. C. 


and 
EMERSON C. ITSCHNER, Major General 
United States Army Corps of Engineers 
Washington, D. C. 


Respondents. 


PETITION FOR INJUNCTION 


The Seneca Nation of Indians, by Cornelius V. Seneca, 
President, in and on behalf of the members of said Nation, 
through counsel, Edward E. O'Neill, for cause of action states: 

I. That the jurisdiction of this Honorable Court is in- 
voked under Article 3, Section 2 of the Constitution of the 
United States of America; 28 U.S.C.A. 1331, 1332, and such 
other laws of the United States applicable thereto; 

II. That your petitioner is a semi-sovereign body corpo- 
rate, so recognized by the courts, and in its corporate capacity 
holds the underlying fee title and the superior possessory 
rights to the lands embraced within the Allegany Indian Reserva- 
tion in the State of New York, said lands being the subject of 


controversy herein; 
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IIt. That the respondent, Wilber M. Brucker, holds the 
office of Secretary of the Army in the United States Government, 
and as such is the paramount civilian authority for the course 
and conduct of the United States Army and the various branches 
thereof; 

IV. ‘That the respondent, Major General Emerson C. 
Itschner, is Chief of the United States Army Corps of Engineers 
and as such commands and directs gaid Corps in its planning and 
construction of public works relative to rivers and harbors and 
such other public work projects within the jurisdiction of the 
United States Army Corps of Engineers; 

V. That the said Allegany Indian Reservation embraces 
approximately 30,189 acres in the valley of the Allegheny River, 
running some 32 miles north and east from the New York - 
Pennsylvania State border, and your petitioner's claim to title 
and occupancy of the same is not only aboriginal but likewise 
specifically recognized by the United States in the Treaty of 


November 11, 1794 (7 U.S. Stat.) wherein the United States ac- 


lmowledged these lands, ". . . to be the property of the Seneka 
Nation;", and further, the United States promised, ". . . never 
(to) claim the same, nor disturb the Seneka Nation, . .. in 
the free use and enjoyment thereof:"; 

VI. That on or about August 26, 1957 there was enacted 
into law, Public Law No. 85-167 commonly known as the Public 
Works Appropriation Act for the Fiscal Year 1958, said law being 
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an omibus appropriation Act totaling in excess of eight hundred 
million dollars and involving some two hundred and fifty sepa- 


rate public work projects scattered throughout forty-five dif- 


ferent States and Territories; | 

VII. That included in these various and sundry appro- 
priations is an appropriation of One Million dollars, appro- 
priated to the United States Army Corps of Engineers and des- 
ignated to start "construction" of a dam on the Allegheny 
River near Kinzua, Pennsylvania, said project officially des- 
ignated as, "The Allegheny Reservoir Project"; 

VIII. That under the present existing plans of the United 
States Army Corps of Engineers, this construction will ulti- 
matly terminate in a dam some One Hundred and Eighty feet in 
height and will create a permanent lake extending from twelve 
miles below the New York - Pennsylvania State line up the 
Allegheny River Valley into the State of New York an additional 
six to eight miles; a seasonal lake extending an additional six 
to eight miles up the Allegheny River Valley, and an occasional 
lake extending an additional six to eight miles up the 
Allegheny River Valley, all the land within the State of New 
York being subjected to this "permanent", "seasonal" and "occa- 
sional" flooding is land within the Allegany Indian Reservation, 
and these present existing plans of the United States Army Corps 
of Engineers will render uninhabitable and inaccessible some 
21,250 acres of the Allegany Indian Reservation, in direct vio- 
lation of the Treaty guarantees of 1794 never to claim, nor to 
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disturb your petitioner in the free use and enjoyment of these 
lands ; 

IX. That to allow commencement of this construction as now 
planned and designed by the respondents will cause your peti- 
tioner irreparable injury in that the value of said land will 
be destroyed and that the use and occupation of the same will 


be forever lost to your petitioner. 


WHEREFORE, the premises considered, your petitioner prays: 

I. That an order issue directing the respondents to 
cease and refrain from the construction of this "Allegheny 
Reservoir Project", so planned and designed, and, 

For such other and further relief as this Court may deem 
just and necessary under the law and facts of this cause. 


Respectfully, 


[sf Edward E. O'Neill 
Edward E. O'Neill 

730 - 15th Street, N.W. 
Washington, D.C. 


Attorney for petitioner. 
Of Counsel: 
C. Walter Harris, Esq. 


730 -15th Street, N.W. 
Washington, D.C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE SENECA NATION OF INDIANS 
BY CORNELIUS V. SENECA, PRESIDENT, 
IRVING, NEW YORK, 


Plaintiff, 
ve 


WILBER M, BRUCKER, 
SECRETARY OF THE ARMY, 
WASHINGTON 25, D. Cc. 
and 

EMERSON C. ITSCHNER, 
CHIEF OF ENGINEERS, 
DEPARTMENT OF THE ARMY, 
WASHINGTON 25, D. C. 


Civil No. 2202-57 


oo re Nee Ne Nee wee Wise Wee wee We 


Defendants. 


DEFENDANTS ' MOTION TO DISMISS THE COMPLAINT 
——— vit te COMPLAINT 


The defendants move the court to dismiss the complaint 
because it fails to state a claim upon which relief can be 


granted. 


[s/ reury W. Morton 
Perry W. Morton 


Assistant Attorney General 


{s/f Sepeecr Boyd 
alph S. 


Attorney — 
Department of Justice 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
THE SENECA NATION OF INDIANS, 
Petitioner 
Vv. 


WILBER M, BRUCKER, 
Secretary of the Army, 


and Civil Action 
No. 2202-57 
EMERSON C. ITSCHNER, Major General 
United States Army Corps of Engineers, 


Respondents. 


ORDER 
The Court having considered the motion of defendants 
Wilber M. Brucker and Emerson C. Itschner to dismiss the plain- 
tiff's petition for injunction and having heard oral argument 
thereon: 


IT IS ORDERED, that the motion to dismiss be, and the 


same hereby is, denied, and it is 


FURTHER ORDERED, that, upon the filing of an answer by 
defendants, and after the case is at issue, this matter shall 
be set down, by the Assignment Commissioner, for a hearing on 
the merits at an early date. 


/s/ JOHN J. SIRICA 
JOHN J. SIRICA 
United States District Judge 


December 16, 1957 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE SENECA NATION OF INDIANS, 
Plaintiff, 


) 
) 
v. : 
) Civil Action 

WILBER M. BRUCKER, < No. 2202-57 
Secretary of the Army, and ) (Filed: 

. : November 31, 1957) 
EMERSON C, ITSCHNER, ) 
Major General and Chief of Engineers, 5 


Department of the Army, 
Defendants. 


ANSWER OF THE DEFENDANTS 


First Defense 


The complaint fails to state a claim upon which relief 


can be granted against either of the defendants. 


Second Defense 
The plaintiff has a plain, adequate and complete remedy at 


law. 


‘Third Defense 
xt 
The defendants are advised and believe that the allegations 
in Paragraph I of the complaint are conclusions of law which do 
not require answer and, therefore, those allegations are neither 


admitted nor denied. 
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II 
The defendants admit that the plaintiff is a body corpo- 
rate organized and existing under the laws of the State of New 
York and the defendants admit that the plaintiff owns some 
right, title, interest or estate in and to the Allegany Indian 
Reservation in the State of New York. 
III 
The defendants admit that the defendant, Wilber M. Brucker, 
4s the Secretary of the Army, but the defendants are advised 
and believe that the remaining allegations of Paragraph III of 
the complaint are conclusions of law which do not require answer 
and, therefore, those allegations are neither admitted nor denied. 
IV 
The defendants admit the allegations in Paragraph IV of 
the complaint except that they aver that the correct title of 
the office held by the defendant Itschner is "Chief of 


Engineers, Department of the Army." 


V 

The defendants admit the allegations of Paragraph V of the 
complaint except that they aver that they are advised and be- 
lieve that the interpretation and effect of the treaty of 
- November 11, 1794 (7 Stat. 44) are matters of law which do not 
require answer and, therefore, those allegations with respect 
thereto are neither admitted nor denied. 

VI 

The defendants admit the allegations in Paragraph VI of 

the complaint. 
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Vil 


The defendants admit the allegations in Paragraph VII of 


the complaint. 
VIII i 

For answer to Paragraph VIII of the complaint, these de- 
fendants aver that by the Act approved June 22, 1936 (49 Stat. 
1570, 1586), the Act approved June 28, 1938 (52 Stat. 1215) and 
the Act approved August 18, 1941 (55 Stat. 638, 646), Congress . 
authorized the construction of a dam in the Allegheny River 
near Kinzua, Pennsylvania, as part of a plan for the control of 
floods in the Ohio River Basin; that the dam so authorized will 
be approximately one hundred and eighty feet in height above 
the river bed; the dam will form a permanent pool at elevation 
1,292 feet above mean sea level approximately 16.1 miles long 
and extending approximately 3.5 miles into the State of New 
York; the dam will form a so-called "summer pool" at elevation 
1,328 feet above mean sea level approximately 23.9 miles long 
and extending approximately 11.35 miles into the State of New 
York; and at times of floods the dam will impound water to 
elevation 1,365 feet above mean sea level and form a pool ap- 
proximately 33.1 miles long and extending approximately 20.5 
miles into the State of New York. 

The defendants deny that all of the land in the State of 
New York which will be flooded is within the Allegany Indian 
Reservation. 

The defendants deny that the dam will render uninhabitable 
or inaccessible "some 21,250 acres of the Allegany Indian 
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Reservation" and defendants aver that the area in the reser- 
vation which will be flooded both permanently and temporarily 
is approximately 9,014 acres. 

Te defendants deny that their intended action in construct- 
ing the dam and the reservoir is in violation of any treaty be- 
caeen the plaintiff and the United States. 

IX 

Defendants deny that they are threatening the plaintiff 
with irreparable damage. 

WHEREFORE, having fully answered, the defendants pray that 
the complaint be dismissed. 


(sf Ralph $. Boyd 
Ralp = V 


Attorney 
Department of Justice 


I hereby certify that on the 26th day of December 1957, 
I mailed a copy of the foregoing answer of the defendants to 
Mr. Edward E. O'Neill in a properly addressed, postage-free 


envelope. 


(sf Ralph S. Boyd 
alp . v' | 
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GEORGE DAVID HERON 

called as a witness by the plaintiff, being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. O'NEILL: 
Give the Court your full name, please. 
George David Heron. 
Are you an officer in the Seneca Nation of Indians? 
I am the treasurer. | 
Where do you reside? | 
Red House, New York, on the Allegheny Reservation. 
.How long have you resided there? 
Outside of four years in the Navy, a lifetime. 
How old are you? : 


Thirty-eight years old. 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


Mr. Heron, in your residence on the Reservation, on the 
Allegheny Reservation, have you had much occasion to go up and 
down the Reservation in hunting or fishing in the river and the 
banks thereof? 

A Yes, I have. As a matter of fact, that is my favorite 
pastime, hunting and fishing. 

Q Approximately how often have you been doing that 

| * 

in the past twenty years, with the exception of the four years 
that you were off the Reservation? | 


A Why, just about every weekend in autumm and winter. 


¥ x * * ; % x 
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Q Mr. Heron, on these hillsides that have been photo- 
graphed, in your lifetime of history of living on the Allegheny 
Reservation, has anyone ever lived on those hillsides? 


A Not to my knowledge. 


Q Have there ever been any roads on those hillsides? 


A Not roads, maybe log trails. 

Q Are they accessible, ordinarily accessible to anybody 
that could build a home up there on those hillsides? 

A No. 

Q@ And if this dam goes through and floods this valley, 
with the exception of swimming across the lake or using a row 
poat, is there any other way of getting to these hills? 

A No. 

MR. BOYD: I object, speculation, argumentative, irrele- 
vant, immaterial. 

THE COURT: He may answer. 

MR. O'NEILL: Pardon me a moment. 

I would like to offer these 1 to 11 that have been identi- 
fied as Plaintiff's Exhibits. 

MR. BOYD: No objection. 

THE COURT: Very well, they will be received. 


(Plaintiff's Exhibits Nos. 1 through 
11 were received in evidence.) 


MR. BOYD: Have you completed your examination? 
MR. O'NEILL: Yes. 
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CROSS -EXAMINATION 


BY MR. BOYD: | 
Q Do you know anything about the plan for construction 
of roads following or coincidental with the building of the 
Kinzua Dam and filling of the reservoir? 
A No. 
MR. BOYD: That is all. 
MR. O'NEILL: You may step down. : 
(Witness excused. ) 
MR. O'NEILL: Charles W. Okey. ; 
Thereupon -- 
CHARLES W. OKEY : 
called as a witness by the plaintiff, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'NEILL: 
Give the Court your full name, please. 
Charles W. Okey, O-k-~e-y. 
How old are you? 
Seventy-one. 
And what is your profession? 
I am a civil engineer. 
How long have you been engaged in that profession? 
Fifty years. 


Oo Fr FTF F O&O FTF G& PP &© 


Are you actively engaged as a civil engineer today? 





A I am. 
Q In what capacity? 
A As a consulting engineer. 
Q Prior to becoming 2 consulting engineer, were you full 
time, actively engaged? 
I was. 
And by whom? 
By the Tennessee Valley Authority. 


Twenty-one years. 


A 
Q 
A 
Q How many years? © 
A 
Q 


What were your duties at the TVA? 
A Iwas in charge of the Flood Control Branch in the 
Project Planning Division. 
Q As chief engineer? 
A Ag chief engineer of the Flood Control Branch. 


Q Prior to that time, you were also engaged in engineer- 


A Yes, sir. 

Q@ You hold an engineering degree? 

A I do. 

MR. O'NEILL: He meets the qualifications satisfactorily? 

MR. BOYD: Until you ask the question -- 

THE COURT: How do you propose to qualify hin, in what 
respect? 


MR. O'NEILL: To measure this topography map, Your Honor, 
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to show the steepness of these hills as located by the photo- 


graphs. 
THE COURT: I think he is qualified. You may proceed. 
BY MR. O'NEILL: 

Q Mr. Okey, I call your attention to Plaintiff's Exhibit 
No. 12 and specifically to the red marking of No. 6. 

A Yes, sir. 

Q From your examination of the topography shown thereon, 
would you give the Court the horizontal distance of the rise, 
the rise of the horizontal distance of those hills there? 

A Yes, sir. 

MR, BOYD: Point No. 6? 

BY MR. O'NEILL: 

Q Point No. 6. : 

A This is a topographic map showing the elevation of the 
land and the heavy lines on this map show a difference in eleva- 
tion of 100 feet and the scale of this map is one inch to the 
mile. So that, on the point mentioned, No. 6, this topographic 
map shows a rise of 100 feet in a horizontal distance of 200 
feet. 

Q Is that a steep rise, medium rise, or what kind of rise? 

A That is a very steep rise. 

Q What is that rise in conjunction with the standard 

17 
requirement for a secondary roadway to be constructed? 
A A secondary road construction would be ordinarily three 


feet rise in 100 feet, and this has 50 feet rise in 100 feet, 
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So that that is about seventeen times as steep as the grade of 


@ secondary road. 


Q Mr. Okey, go to Point 8 on that map. Do you see it? 


A Yes. At Point 8, there is Shown on this map a rise of 


300 feet in a horizontal distance of 500 feet. 
Q Is that a steep rise? 
A That is a very steep rise, 


Q What would that be, in comparison to the limitation of 


@ secondary road construction on that hill? 


A Well, this is a rise of 60 feet, as the rate of 60 feet 





feet in 100, which would be twenty times the grade of a second- 


ary road, 


Q I show you Point 9, do you have that? 
A Yes, on this map. 


Q What is the rise in horizontal distance? 


A There the rise shown on this map is 200 feet ina 


horizontal distance of 600 feet. 


Q How steep is that? 


A Well, that would be at the rate of 33 feet to 100, or 


about ten times, ten or eleven times the grade of a secondary 


road, 


Q Could that get mich steeper and still be a hill? 
18 


A No, that is quite steep land, all these Slopes, 


sir, 
are near the stable Slope that this sort of land can maintain. 


Q I show you Point 10. 































A Yes, sir. | 
Q What is the rise and the distance on that? 
A We there have a rise, as shown on this map, of 400 feet 
ae vertical and 700 feet horizontal. | 
Q Is that a steep incline? 
A That is a very steep incline. 
Q Could you walk up that incline? 7 
A Well, I have been there, and going up that Slope even 
in dry times, you would take hold of the bushes and trees to 
make the climb. 
~@ No, li. : 
A No. 11 shows a rise of 300 feet in 600 feet. 
Q@ And what is that, in comparison to the maximum limit of 
the rise of the secondary road? : 
A Well, this is at the rate of 50 feet : 100, which is 
seventeen or eighteen times that of a secondary road grade. 
Q No. 12. : 
A No. 12, they have a rise of 300 feet vertical in a hori- 
zontal distance of 500 feet. | 
Q Is that very steep? 
A It is, that is at a rate of 60 feet to 100. 
Q What is that, in connection with the maximum rise 
4 19 : 
of a secondary road? : 
A That is twenty times the secondary road grade. 
Q No. 13. 






A No. 13 has a rise of 200 feet vertical in 400 feet. 
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Q What is that, in connection with the maximum rise of 
a secondary road? 

A 50 feet in 100, or seventeen times that of a secondary 
road limiting grade. 

Q No. 14. 

A No. 14 has a vertical rise of 300 feet in 600. 

Q That is approximately the same as what you said on 
Point 11, is that correct? 

A It is. 

Q No. 15. 

A At 15, there is a rise of 300 feet in a horizontal dis- 
tance of 800 feet. 

Q What is that, in connection with, or comparison, 
rather, with the maximum rise of 2 secondary road? 

A That is about thirteen times as much. 

Q No. 16. 


A No. 16 has a vertical rise of 400 feet in a horizontal 


distance of 900. 

Q Is that very steep? 

A That is a very steep slope. 

Q What is that, approximately, in connection with the 

20 

maximum grade of a secondary road? 

A That is about fifteen times that of a secondary road. 

Q No. 17. 

A No. 17 has a vertical rise of 300 feet in a horizontal 
distance of 700 feet. 





ie = 


Q What is that in comparison with a possible maximum 


construction of the secondary road? 

A About thirteen times as steep. : 

Q Now, Mr. Okey, on these figures that you have just 
stated, did you make an approximate average of all these slopes 
compared with the horizontal distances as shown therein? 

A I did. | 

Q What was that average? 

A The average slope is a rise of 48 feet in 100. 

Q What is that in comparison to the maximum limitation 
in which a secondary road can be constructed. 

A That is sixteen times as much. 

Q And for a major highway, what is the maximum comparison? 

Ah For major highways, that would be twenty-four times as 
much. . 

Q Mr. Okey, in your opinion as a civil engineer, with the 
exception of building a roadway cut along the hills, is it 
feasible, practical, to build a roadway up or into any of these 
hills, or down from the top to them? : 

21 : 

A There is no feasible way to go straight up and down, 
and to get into it at all you would have to angle along the 
slopes with a very steep slope on the high side and a very deep 
cut. These side hills are so steep that they are not too stable 
and any road construction or angling down those slopes would be 


subject to very great maintenance charges. 





- 20 - 22 


MR. O'NEILL: May I have that map (speaking to Mr. Boyd). 
What exhibit number is the plaintiff into now? 

DEPUTY CLERK: Plaintiff's Exhibit No. 13. 

(Resurvey of Allegheny Indian Reserva- 
tion, was marked Plaintiff's Exhibit 
No. 13 for identification. ) 

MR. O'NEILL: I would like to offer this as Plaintiff's 
Exhibit No. 13, which is the last survey made of the Allegheny 
Indian Reservation. This is the entire Reservation, here is 
the Pennsylvania-New York State line, the Allegheny River going 
up that way; to show the contour and the design of the Allegheny 
Reservation. It shows 30,189 acres in the total Reservation. 
It likewise shows the villages, the so-called Congressional 
Villages that were set apart by the Act of 1875, which are now 


held under 99-year leases, Salamanca has been merged into 


Salamanca, the Villages of Great Valley, Carrollton and Vandelia. 


There was an additional village down here by Red House, which is 
nonexistent today as far as Congressional leases are concerned. 

THE COURT: Is there any objection? 
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MR. BOYD: No objection to the map, Your Honor. 

THE COURT: It will be received. As a matter of fact, it 
was prepared by the government? 

MR. BOYD: Yes, Your Honor, that was prepared by the Depart- 

ment of the Interior. 

MR. O'NEILL: And signed by both Mr. Boyd and myself. 


(Plaintiff's Exhibit No. 135 was 
received in evidence. 





BY MR. O'NEILL: 
Q Mr. Okey, have you seen a copy of this map? 
A Yes, sir. 
Q Can you see it all right? 
THE COURT: Can you see it from where you are sitting? 
THE WITNESS: Yes, sir. 
BY MR. O'NEILL: 
Q Is this the copy that you saw? 
A It is. 
MR. O'NEILL: Do you have any objection that this is the 
same identical map as the one that is an exhibit? 
MR. BOYD: None at all. ! 
BY MR. O'NEILL: i 
Q Now, Mr. Okey, on the map that you saw there, or rather, 
the map that you see there now -- Pardon me. 
MR. O'NEILL: Before I go any further, Your Honor, I would 
like to offer as Government's Exhibit 14, a certified copy of 
the notice of taking. | 


2) 


THE COURT: You mean the Plaintiff's Exhibit. 


(Certified Copy of Notice of 
was marked Plaintiff's Exhibit 
No. 14 for identification. ) 

MR. O'NEILL: Pardon me, Plaintiff's Exhibit 14, a certi- 
fied copy of the notice of taking that was filed last January, 
the United States District Court for the Western District of 
Buffalo, setting forth the Army's computation of the acreage 


involved here to a mile and a half beyond Great Valley. 
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Do you have any objection to the certified copy? 

MR. BOYD: I have no objection to the document. Of course, 
4t speaks for itself and I do object to Mr. O'Neill's testimony 
about what it says. 

THE COURT: Well, the Court will examine the document. 


(Plaintiff's Exhibit No. 14 was 
received in evidence. ) 


BY MR. O'NEILL: 

Q Mr. Okey, have you examined this document that I am 
offering, this notice of condemnation, for survey purposes, 
filed in Buffalo last January? 
A I have. 
THE COURT: When you say last January, you mean January, 
1957? 
| MR. O'NEILL: 1957, yes, I forget we are in February, 
1958, last January would be a month ago; I mean January, 1957. 

BY MR. O'NEILL: 

a4. 

Q You notice the title of this case is United States of 
America versus what? 
A 21,250 Acres of Land, More or Less, Situated in 
Cattaraugus County. 
Q Taking the description of this 21,250 acres contained 


here, will you show His Honor approximately the territory that 


that covers of the Reservation from the State line up to how 


far? 
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MR. BOYD: Your Honor please, I feel impelled to object to 
the question as being utterly irrelevant and we are wasting 
time with it. The acreage stated in the condemnation case, 
first, is not limited to the Indian land, it includes land 
owned by whites; second, the first attempt in condemnation was 
condemning the right to go upon the lands and survey them, not 
to take title to them. We did that only because the Indians 
refused permission to surveyors to go in to find out what land 
would be needed for the reservoir. That action was brought in 
the name of the 21,000 acres because we had to guess whether it 
was 21,000 or 21,000,000, we didn't kmow until the surveyors 
could go in and mark it out. Now, to testify about where 21,000 
acres would be on this map is absolutely irrelevant to anything 
that can be considered in this case. 

MR. O'NEILL: I don't think the government wants to go on 
record as saying that when they come in and condenm a tract 
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of land that it is pure guess work. They come within a reason- 
able certainty of the acreage, it says more or less. I have 
been in federal condemnation, back in 1940, and we never went 
in on just pure guess work, as Mr. Boyd says. 

THE COURT: Has there been a taking in this case? 

MR. BOYD: A taking of the right to enter upon, survey and 


appraise, that is all. 


THE COURT: There hasn't been a taking of title? 
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MR. BOYD: No taking of title beyond the right to survey 
and appraise. Now, it is true, as the project proceeds, after 
the surveys are completed, when the appraisals are made, when 
the preliminary work is done, we propose to take title to some 
land, title in fee simple or, in other instances, permanent 
flowage easements, in other instances permanent flowage ease- 
ments to flood intermittently. But until the project has pro- 
gressed beyond the point reached now, there is no title taken, 
there is no seizure, we have simply sought the right to go upon 
the land to survey it and appraise it. 

THE COURT: Do you agree the only purpose of this declara- 
tion is for the purpose of a survey? 

MR. O'NEILL: That is right, Your Honor, in furtherance of 
showing the approximate acreage that will be left available. 

THE COURT: I will receive it with the understanding that 
is the purpose of it. 


MR. BOYD: If Your Honor please, then if we can save 
26 
time I would like to do it, we have mapped out and have here in 


the courtroom maps which have been prepared according to the 
best information available on the newest surveys showing the 
contour lines which will be reached by the pool formed by the 
dam at the different stages of the reservoir, that is, the dif- 
ferent flood stages. The project involved here is a flood con- 
trol project so that the elevation will rise and fall, to a very 
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large extent, depending on the flows. We have that available 
and we don't need to guess and speculate on this map which 
shows nothing, and I will present them, I have the engineer who 
prepared them here. 

MR. O'NEILL: Your Honor pleases, the only purpose of this, 
if Mr. Boyd would stipulate, it would save a lot, the only pur- 
pose of this is to show by computation from the Army's figures 
on this 21,000 that goes approximately up into here, Mr. Okey 
has computed that, the approximate acreage of the Reservation 
from line to line, from here up to the city line, which is the 
subject of the 9,000 valley, then by showing that plus the hills 
of what else has to be taken out of this Reservation; it is only 
in furtherance of the proof of the allegation that I made that 
there will only be 2,000 or 2,300 acres left to the Indian, if 
this 9,000 acres is flooded out. If Mr. Boyd is willing to con- 
cede that that is all the habitable land that will be left to 
the Reservation, to the Indian, we can stop all this proof. 

But I think I have a right to 
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establish my point inasmuch as it was emphatically denied by 
the answer and the Court has given me my -- 

THE COURT: What do you say? 

MR. BOYD: Your Honor, we can't stipulate. 


THE COURT: I understand. I think we will save time if we 
let the witness testify. Go ahead. ! 





BY MR. O'NEILL: 

Q Mr. Okey, how far up onto this map does this 21,250 
acres go, approximately? 

A It extends to a line crossing the Allegheny River 
approximately one and a half miles upstream from the mouth of 
Great Valley Creek. Now, this map shows the Great Valley 
Creek coming in at the upper limit of the original Village of 
Salamanca, and a mile and a half upstream from that natural 
location contains 21,250 acres of land, more or less, above 
the Pennsylvania-New York line. 

Q Now, Mr. Okey, referring to your notes that you worked 
on with this map and standing here, did you make an approximate 
measurement of the acreage from here back to the city line of 
Salamanca? 

A Yes, I made a measurement of the area within the 
Reservation from a point one and a half miles upstream from 
Great Valley Creek to the west or lower line of Salamanca. 

Q This line here? | 

A Yes, sir, the line at the west end of Salamanca from 
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this line up here, a mile and a half above Great Valley Creek. 

Q And that was approximately how many acres? 

A That is approximately 6,000 acres. 

Q And what would be the approximate acreage, then, from 


the State of New York-Pennsylvania line to the west line of 


Salamanca? 
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A That would be 15,250 acres. 

Q So that would leave a 14,939 acre balance, approximately, 
of the Reservation from the west line of Salamanca to the east 
line of the Reservation, is that correct? | 

A That is correct. 

Q Now, Mr. Oiceynnon this map did you measure out the ap- 
proximate acreage of the five Congressional villages that were 
set apart? 

A Four. 

Four, pardon me. 

Yes, I did. 

What was the approximate acreage of Salamanca? 
That is 3,100 acres. | 

Of Great Valley? 

300 acres. 

Of Carrollton? 

2,525 acres. 


Vandelia? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


eke acres. 
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For a total acreage? 

A 6,167. 

Q@ And did you deduct that from this 14,939 acres that we 
had in the balance here? | 

A I did and that leaves 8,772 acres. 

Q. Remaining in the Reservation? 
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A Remaining in the Reservation outside the boundaries of 


the four Congressional villages. 


MR. O'NEILL: -I would like to offer this as the Government 's 


Exhibit No. 15, there is no objection by defense counsel. 


THE COURT: It may be received. 

(Topography Quadrangle Map was 
marked Plaintiff's Exhibit No. 
15 and received in evidence. ) 

MR. O'NEILL: This is a topography quadrangle map, Your 
Honor, which is a continuation of the Randolph quadrangle map 
that was offered as the plaintiff's exhibit, you put the two 
of them together. 

BY MR. O'NEILL: 
Q Examining this Government's Exhibit No. 15 -- 
MR. BOYD: Plaintiff's 15. 

BY MR. O'NEILL: 

Q Plaintiff's 15 -- 

MR. O'NEILL: I am sorry, I have been out of the government 
for four years. ; 
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THE COURT: Do you appear often for the government? 

MR. O'NEILL: I have been out for four years, I am for 
the Seneca Nation's Government, perhaps that is why I am get- 
ting fouled up on this thing. 

BY MR. O'NEILL: 

Q Examining the Plaintiff's Exhibit No. 15, Mr. Okey, and 

staying outside the Congressional village areas, did you make a 





30 - 29 - 


topographic measurement of the hillsides, and what was the 
approximate acreage of the hillsides? 

A From the east upper limit of the Village of Salamanca 
and outside the boundaries of the three remaining villages, 
there are 5,862 acres of hillsides. 

Q Mr. Okey, is there any difference -- you have examined 
that hillside personally, have you not? 

A Yes, I have. 

Q You have likewise seen the hillsides that you testified 
to on these photographs, these points? 

A Yes, I have. 

Q@ Is there any difference in the steepness of the grades 
of the hillsides that lie up in the eastern end of the Reserva- 
tion as compared to the southwestern end of the Reservation, 


s0 to say? 


A No, generally they are of the same character and fully 


as steep. 
Q In this section of the Reservation up here, which is 
3 

in the Salamanca quadrangle, the eastern end of the Reservation, 
did you measure the railroad rights of way through there? 

A Yes, I measured the railroad rights of way and highway 
rights of way. 

Q Did you measure the river? 

A I did. 

Q What was the total acreage that they consumed on this 


Reservation? 
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A The total acreage above Salamanca and outside the 
boundaries of the villages of the railroad rights of way, the 
highway rights of way, and the land actually occupied by the 
river between its banks, that total area is 420 acres. 

@ I show you on this Plaintiff's Exhibit No. 15, certain 
what I would call, they look like chicken feet marks on the 
map, what do they indicate, will you explain to the Court what 
they indicate? 

A On this topographic map, this crosshatching is the 
standard crosshatching denoting swamp land. 

Q Is that habitable, usable swamp land. 

A No, it isn't. 

Q Within the boundaries of the Reservation on that Plain- 
tiff's Exhibit No. 15 and outside the boundaries of the 
Congressional villages, did you measure the acreages of swamp 
_ involved? 

A I did. 
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Q And how many acres was that? 

A 190 acres. 

Q@ Mr. Okey, from your total measurements, starting in 
with a Reservation of 30,189 acres, what is the total remaining 
actual livable land, in your opinion as a civil engineer, avail- 
able to the Indians? 

A 2,300 acres. 


Q@ From 2 30,189 acre Reservation? 





A That is correct. 
MR. O'NEILL: You may examine. 
CROSS -EXAMINATION 
BY MR. BOYD: 

Q Mr. Okey, do you know the elevation of the planned 
reservoir when it is full. 

A Yes, I have read that. 

Q Do you know it? 

A I'd have to refer to my notes, but I had that in mind 
when I worked on this map. 

Q Did you use it in working on that map? 

A Yes, sir. 

Q Do you know the elevation of the reservoir at the so- 
called summer pool level? 


A I'd have to refer to my notes on that. 


Q Will you please refer to your notes and see if you have 


it? 
Be) 

A I don't believe I have them with me in the courtroom, 
sir. 

Q Did you use that in any of your computations that you 
have just given the Court? 

A Yes, I took that, if I may refer to it, from an article 
by the district engineer from Pittsburgh. 

Q And you used it in your computations? 


A Yes, sir. 
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Q That you just testified to? 

A Yes, I did. 

Q Did you compute the acreage below reservoir full level? 

A I accepted the statement made by the district engineer 
in his article. 

Q What was that statement? 

A As I recall, it was something over 9,000 acres. 

Q@ Did you compute the acreage below the summer pool level? 

A No, I didn't; I believe it is stated in his article, 
too, I,don't recall just what that is, it is much less, of 
course. 

Q You didn't concern yourself with that? 

A It is much less. 

Q Did you have in mind any figures as to the frequency 


or duration when this reservoir will be filled? 
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A Yes, I depended on the statements made by the district 


engineer. 
| Q What was that ee cement? 
A The summer pool would be occupied all summer long. 
I don't remember that elevation os the acreage. 
Q Where was that statement that the summer pool would be 
'. filled all summer long? 
| A Well, I will express it this way, sir -- 
Q I am just asking you where that statement was that you 


just referred to? 
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A That was in the district engineer's statement, as I re- 
call it. He said that that would be the elevation of the summer 
pool at the beginning of the summer and then it would be grad- 
ually drawn down by the release of water. 

Q Let's not get away from the statement, I am asking you 
where that statement is, I want to look at-that statement if I 
can find it. 

A This statement says the elevation of the summer pool. 

Q Where is the statement? Is the statement in a published 
report? 

A It is in a newspaper article quoting the district 
engineer. 

Q Oh, a newspaper article? 

A Quoting the district engineer. 

Q And for what purposes did you use that newspaper 
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article? 

A Well, I accepted his statement that the elevation and 
the area of the summer pool was correct. 

Q So your computations are based on that? 

A No, the computations that I have given here are not 
based on that at all. 

Q What were they based on? 


A My computations are based -- show the elevation, the 


area of the land outside the Congressional villages upstream 


from Salamanca. 
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Q How did you determine the area of the Congressional 
villages? 

A I measured them on that map that is on the exhibit 
there on the board. 


Q Did you do it by scale or with a perimeter or latitude 


and departure, what method did you use? 


A I divided those areas, as outlined on that map, up into 
triangles, then I scaled the base and the altitude of the 
triangles and computed the area 4nside the triangles, added it 
up, and that gave me each village. 

Q@ Now, on direct testimony, you stated a figure as to the 
acreage which would be left in the Reservation and available 
and useful. Now, can you tell us whether, in determining that 
figure, you used the reservoir full level, the summer pool 
level, or some other level? 

36 
Full. 
Reservoir full? 
Yes, sir. 

Q@ Do you know how frequently that reservoir is going to 
be filled? 

A No. 

Q@ Would it be as much as every six months or do you know 
at all? 

MR. O'NEILL: I didn't hear your question. 

MR. BOYD: Would you read the question? 
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(The question was read.) 


THE WITNESS: Well, I would say, sir, that it wouldn't be 


every six months. 
BY MR, BOYD: | 

Q But you don't know whether it would be six months, six 
years, or six hundred years? 

A I have not had access, sir, to the detailed studies of 
the district engineer of Pittsburgh, so I do not know what his 
studies show as to the frequency of the reservoir being full. 

Q Do you know anything about the duration of a full reser- 
voir, whether it will be for 24 hours, 24 days, or 24 months? 

A The duration at full would be short. 

Q Well, will you define "short" in terms of hours, 
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days, or such other period of time as you have in mind? 

A Well, perhaps two or three days, I have examined the 
flow of that river and it would be my engineering judgment 
that it would be full occasionally for a period of two or three 
days. | 

Q Do you know anything about the planned releases of im- 
pounded flood waters? 3 

A As I recall, the article by the district engineer did 
not state what his planned release was, so I do not know. 

Q Is this newspaper report you read, your only source of 
information concerning this reservoir? | 


A No, it isn't. 
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Q What other sources have you? 

A I have been in the offices of Demitz, Abbott, McCarthy 
and Spratt in New York, who were retained by the Corps of 
Engineers to examine the whole subject matter that we are 
considering, and they have had access to information from the 
district engineer that I do not have. And in my conferences 
and conversations with them on 4 number of occasions, this re- 
lease that you speak of, I understand from them, speaking from 
the document from the district engineer lying on the table, it 
was somewhere between 20,000 and 25,000 cubic feet per second. 

Q Now, do you have any information at all about the fill- 
ing of the summer pool -- I should ask -- withdraw that 
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question. What is the source of your information about the 


filling of the summer pool? 


A That is from the engineers retained by the Corps of 
Engineers. 

Q This firm you mentioned? 

A Yes, sir, and they said they planned, that it was planned 
to be filled about the first of June. 

Q May we assume that if your information in any of these 
particulars 4s incorrect, that your testimony would be different 
from that which you have given. 

MR. O'NEILL: I object. 

THE COURT: Overruled. 
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THE WITNESS: My testimony about the area remaining for 
occupancy above the Congressional Village of Salamanca could 
not be changed. : 

BY MR. BOYD: | 

Q@ Would you change your testimony as to the land that 
will remain useful and usable, if your information concerning 
the pool and its operation is incorrect? 

MR. O'NEILL: Your Honor pleases, I object, that was not 
the conclusion that Mr. Okey came up with, we will have the re- 
porter go back, the question was, in your opinion, how many 
acres of actual livable land would be left, not usable, livable 
land; if Mr. Boyd will put the question that wey, Mr. Okey can 
answer it. 

39 
BY MR. BOYD: 

Q Would your testimony as to the area of actual livable 
land be different if you were to learn that your information in 
connection with the operation of the pool is erroneous? 

A That is correct. 

THE COURT: What do you mean by that? : 

THE WITNESS : I would mean, sir, that if the information 
given to me by the engineers retained by the Army to study this 
plan was given to me. incorrectly, with their Imowledge. 

THE COURT: I still don't know, would you change your 


testimony with respect to -- what is your language? 
MR. O'NEILL: Actual livable land. : 
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THE COURT: Actual livable land? 
THE WITNESS: Yes, I'd change it if the information they 
gave me wasn't in fact correct. 


BY MR. BOYD: 


@ Do you know anything about the plans for the location 


and relocation of highways and roadways on the Reservation in 
connection with the construction of the Kinzua Dam and reser- 
voir? 

A No, sir. 

MR. BOYD: That is all. 

MR. O'NEILL: One question. 

REDIRECT EXAMINATION 
BY MR. O'NEILL: 
oO | 

Q Mr. Okey, in the measurements that you made down here, 
you made them on the information received by an engineering 
firm that has been employed by the Corps of Engineers, as to 
where these maximum winter-summer occasional flood pools would 
come, is that correct? 

A Yes. 

Q And then as far as the hillsides are concerned, from 
the two quadrangle maps that you had before that, whether the 
summer pool came up two inches or two miles, would that still 
make those hillsides any more livable? 


A No, they are unlivable now. 
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Q And when you computed your measurements east of Salamanca, 
from those hillsides with no floods coming up into Salamanca, 
would that make these hillsides any more livable if the flood 
was only here 24 hours a year instead of six months a year? 

A There would be no difference. 

MR. O'NEILL: That is all. 

THE COURT: You may step down. We will take a short recess. 

(Witness excused. ) 

(A short recess was taken.) 


MR. O'NEILL: I believe on the material proof, the Seneca 


Nation rests at this time, reserving the right of rebuttal if 


anything comes up. 

(At this point, Mr. Boyd made a motion to dismiss, 
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argument was heard, and motion overruled subject to renewal at 
the close of the government's case.) 

MR. BOYD: Very well, Your Honor. Mr. Neill. 

Thereupon -- 

JAMES A. NEILL 
called as a witness by the defendants, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BOYD: 
Q State your full name. 
A James A. Neill. 


Q By whom are you employed? 
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Corps of Engineers, Pittsburgh District. 
In what capacity? 
Chief, Engineering Division of the District. 


Since 1942, 
And how were you employed before that time? 


A 

Q 

A 

Q@ How long have you held that employment? 
A 

Q 

A 


fi was with the Corps of Engineers for a number of 
years before that. 

Q In what capacity? 

A Chief of Design Section, assistant chief of Engineering 
Division, and as a designer. 

MR. BOYD: Please mark these sheets as Defendants! 
Exhibits 1, 2, and J, in the order in which the sheets them- 
selves 

he 
are already marked, 
(Three Maps were marked Defendants! 
Exhibits Nos. 1, 2, and 3 for 
identification. ) 

MR. O'NEILL: I have examined these maps, no objection 
from the plaintiff, and they may be put in as exhibits. 

THE COURT: Very well, they will be received. 


(Defendants! Exhibits Nos. 1, 2, and 
J were received in evidence.) 


BY MR. BOYD: 
Q Mr. Neill, I show you Defendants' Exhibits 1, 2, and 
> marked for identification, and ask you if those sheets were 


prepared at your direction and under your supervision? 





A They were. 

MR. BOYD: Since there is no objection, I offer them in 
evidence. 

THE COURT: They are received. 

BY MR. BOYD: 

Q Now, Mr. Neill, will you please explain to the Court 
what these sheets show in connection with the reservoir to be 
formed by the Kinzua Dam with relation to the Allegheny 
Reservation in New York State? 

A There are four reservoir elevations that are pertinent 
to an understanding of how it operates. The first is elevation 
1365, which is termed the reservoir full elevation; that is 
indicated on these maps by the edge of this tan shading within 
the reservoir -- within the Reservation and outside the 
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Reservation with this pink shading. The second elevation that 


is pertinent is what we termed the maximum summer flow regula- 


tion pool, which is at elevation 1328. The boundary of that 
pool is indicated by the outside limit of the blue within the 
Reservation and it is unshaded where it falls outside the 
Reservation. The third pertinent reservoir elevation is shown 
as a contour, limiting contour, elevation 1292. That is the 
maximum winter flow regulation pool. 

The fourth pertinent elevation is what we termed the minimum 
pool or permanent pool, which extends just a few miles above the 


dam and does not enter New York State or the Reservation at all. 
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The importance of these different areas requires some 
explanation of the manner in which the reservoir is operated, 
which is this: The reservoir is evacuated down to below this 
1292 elevation by not later than 15 November of each year, and 
4t may be evacuated down to the 1240 minimm pool. It is main- 
‘tained in that condition, except for temporary flood impound- 
ments, until the spring months starting in February when storage 
43 made to bring it up to fill the area indicated by the blue 
shading by 1 May of each year. Thereafter, that pool is drawn 
on as required to maintain certain stream flow conditions, 
volumes, downstream, which results in its reduction to this 
(1292 contour by not later than 15 November of each year. 

yh 

In event flood conditions occur when the reservoir is at 
or near 1328, represented by this blue shading, the reservoir 
would refill any depleted part of this storage, and if the in- 
flow was great enough, might fill to the extreme limit of the 
tan shading. The utilization of the tan area would be strictly 
limited to temporary flood impoundments. 

This map is also shaded to show in green the remaining 
areas of the Reservation which lie above the maximum reservoir 
stage. The areas in pink represent areas within the reservoir 
at its maximum stage outside the limits of the Allegheny Indian 
Reservation. 


The purple lines indicate existing highways that would be 


vacated or, to the extent reasonably possible, maintained subject 
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to flooding. The red line represents diagrammatically the loca- 
tion of the replacement road system that would be provided in 
accordance with understandings we have reached in a preliminary 
way with the New York Department of Works. 

The general pattern of the road relocation system is to 
provide a perimeter road, as near as practicable, above the 
reservoir full condition; that would extend throughout the 
reservoir with the exception of one area here, where no road 
relocation is considered to be warranted by the responsible 
highway authorities. : 

MR. BOYD: That is all, thank you very much. 

CROSS -EXAMINATION 
BY MR. O'NEILL: 
45 


Q Mr. Neill, I am not an engineer, I don't know whether 


His Honor has had engineering experience, these contours may be 
@ little confusing. Let's get down to colors, this blue that 
you say here, that is your summer pool, is that it? 

A That is right. 

Q That goes -- let's get the whole Dae here, let's not 
get half of it, let's put No. 2; in other words, No. 2 is a con- 
vinuation of No. 1? 

A This is the New York State line, the most downstream 
portion of the reservoir within the Reservation. That sheet 
matches. 


Q Up here? 





A That is right. 

Q And you go all the way up? 

A And this is the third map, where there is no blue at 
all on this. 

THE COURT: Is there any blue on the second one? 

MR. O'NEILL: There 4s blue on the second one, Your Honor. 

BY MR. O'NEILL: 

Q That comes all the way up here in the summertime, is 
that right? 

A That is right. 

@ Now, that drops down again in the wintertime, is that 
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That is right. 
And you flood this by 15 May? 


First of May. 


Q First of May, you start flooding and you drain by 15 


November, all this blue? 

A Yes, sir. 

Q Is that correct? 

A Yes, sir. 

@ On this storage, do you start storing by the first of 
May, is that correct? 

A No, we start storing in February. 

Q You start storing in February. You store the excess 


flood waters in February, is that correct? 
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We impound starting in February, yes, sir. 
The flood waters? 
Well, the river flow. 

Q The river flow. And you keep it impounded until June 
or July and then you let it out gradually as it is needed down 
river, is that the theory? 

A That is right. 

Q Of this blue? 

A That is correct. 

Q Now, can you locate the approximate height of this blue 
over there on that map that has got the whole Reservation over 
there? 

47 

A Well, it shows the extreme upstream river here is some- 
what below the mouth of Red House Brook. Does Red House Brook 
show on your map? 

Q Here is Red House Brook. 

A The head of the blue here, I would judge, is about 2,500 
feet below the mouth of Red House Brook. 

Q That would be right in about here? 

A If that is 2,500 feet below the mouth of Red House 
Brook. 

Q On the scale, how far down? 


A Well, the way this brook runs, it would enter the 


Allegheny down in here some place and it looks like it is -- 


Q It would be right about in here, is that right? 
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A Here is Robinson Run, somewhere in here, yes. 

Q@ Then, approximately from here on down to the line then, 
down to the end of the Reservation, this floods in each summer 
and drains out each winter, is that right? 

A Up to elevation 1328. 

Q@ There would be water in there? 

A (Nodding) 

Q Beyond that it wouldn't be flooding unless it became 
more water, is that right? 

A Yes. 

Q This tan coloring, that is the possible flood that may 
happen although everybody hopes it won't, is that correct? 
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That takes care of the possible maximum watershed? 

A It is storage reserve for flood impoundments above the 
maximum flow regulation. 

Q And that goes clear up to this city line of Salamanca, 
@ little beyond it? 

A It terminates in the stream bed around that island up- 
stream from the main street bridge at Salamanca, which is not 
shown. 

Upstream from Salamanca? 
In the river. 
But it doesn't flood into Salamanca? 


There is a small amount of land in Salamanca that is 


below 1365. 
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Q And you are going to flood the city of Salamanca? 


A No, the project provides for protection of Salamanca. 

Q Oh, you are going to protect a small section of 
Salamanca? 

A The main part of the city certainly will not be affected. 

Q But the brown does go all the way up in here? 

A That is correct. | 

Q Now, Mr. Neill, this Reservation land here that is in 
the valley that you see there, that is not on the contours, 
that is colored blue, colored brown, I think those are the only 
two colors you have to offer at the present time, is 
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there anyone going to be allowed to live on these lands? 

A No one would be allowed to be domiciled below the 1365. 

Q I am not asking you that, sir. On this brown, will 
anyone be allowed to live on that land? 

A If you mean reside on it, no. 

Q So that no Indian can live and maintain his home from 
this line here up to the city of Salamanca, is that correct, 
unless he lives on the hillside above a certain contour, is 
that correct? 

A The area indicated in green here, of course, is avail- 
able for. residence. 

Q That is up here, the area available in green? 

A Yes, and of course this is not hillside land, all of 
this. 





Q This ts. 

A That is hillside. 

Q This is hillside land here, and this here is, this 
little silver streak or little run up here, isn't that it? 

A You are pointing to the correct area. 

Q@ That is right; this stretch right here, that is not 
hillside? 

A That is not hillside. 

Q So if the Indian, if he could get a row boat and go 
down here, he could live up this little streteh here, couldn't 
he? 
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I tried to point out that we are relocating the high- 


He could live up that little stretch, couldn't he? 
Without a row boat. 


And he couldn't live any place -- well, no, he wouldn't 


live in a row boat, but he couldn't live any place else on that 


Reservation, could he? 

A He couldn't have his house within the tan area, that 
is correct. 

MR. O'NEILL: That is all. 

THE COURT: Any redirect? 

MR. BOYD: No, no redirect. The government rests and renew 
our motion for judgment. 

MR. O'NEILL: I just wanted to call Mr. Okey back here on 


this map. 
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Thereupon -- 
CHARLES W. OKEY 
called by the plaintiff in rebuttal, resumed the stand and 
testified further as follows: 
DIRECT EXAMINATION 
BY MR. O'NEILL: 

Q These two maps the government has offered as exhibits, 
and they have contemplated roadways here, as you see, along 
here on. the contours, I believe this has the topography of the 
map on it? 
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A It does. 

Q Could you, from using this here and this here and this 
over here, give us your opinion as to whether or not if I 
traveled on that road, I could take a right-hand turn and get 


up to a home there? 


A You could not. 


MR. O'NEILL: That is all. 
MR. BOYD: No cross. 
(Witness excused. ) 
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THE COURT: Mr. Boyd, do you want to file a brief? 
MR. BOYD: Yes, Your Honor. 
THE COURT: I understand you want ten days. 
MR. O'NEILL: What is today, Monday? If I could have until 

Tuesday morning, the 25th. | 

THE COURT: The 25th? 
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MR. O'NEILL: Yes, that would be a week from tomorrow 
morning, if I could have until Tuesday, I mean; not Tuesday 
morning, sometime Tuesday. 

THE COURT: Mr. Boyd, what do you want? 

MR. BOYD: Say a week after that. 

THE COURT: You mean for a reply brief, that would carry 
you over to the 4th of March. Let's get them in, because I 
think I should dispose of this question promptly. 

MR. O'NEILL: I will try. The only reason I ask for over 
the weekend, that is when I will have to get most of my steno- 
graphic help. 


(Whereupon, the foregoing proceedings were concluded, ) 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE SENECA NATION OF INDIANS 
Plaintiff 


WILBER M. BRUCKER 


Vas ) Civil No. 2202-57 
Secretary of the Army, et al. : 


Defendants 
OnP Tne OuN 


This is an action to enjoin the Secretary of the Army and 
the Chief of the United States Army Corps of Engineers from 
commencing the construction of a flood control dam intended, 
primarily, for the protection of Pittsburgh, in the Allegheny 
River in the vicinity of Kinzua, Pennsylvania, the project being 
officially designated as "the Allegheny Reservoir Project" which 


is approximately twelve and one-half miles downstream from the 


Pennsylvania-New York border. 

Within the area of the project is part of a reservation 
which was the subject of a treaty between the Seneca Nation, as 
a member of the Iriquois Confederacy, and the Government of the 
United States, executed on November 11, 1794, and commonly known 
as the "Pickering Treaty" by which the United States covenanted 
and acknowledged ". . . all the land within the aforementioned 
boundaries, to be the property of the Seneka Nation; and the 
United States will never claim the same, nor disturb the Seneka 
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Nation, nor any of the Six Nations, or of their Indian friends 
residing thereon and united with them, in the free use and 
enjoyment thereof; but it shall remain theirs, until they 
choose to sell the same to the people of the United States, 
who have the right to purchase.” 

The plaintiff contends, and the defendants concede, that 
treaties with Indians are to be construed more favorably to 
the Indians and according to the way the Indians understood 
them when they were made as far as the language in the treaties 
will fairly permit. 

On the other hand, the defendants contend, and the plain- 
tiff concedes, that the power of eminent domain of the United 
States can be exercised over Indian tribal lands regardless of 


treaty provisions. Cherokee Nation vs. Southern Kansas 


Railway Company, 135 U.S. 641; Lone Wolf vs. Hitchcock, 187 
GS. 555. 


To summarize the plaintiff's contention, it concludes its 


brief in the following language: 


"The Seneca Nation does not claim that Congress 
is without authority to abrogate a treaty outstanding 
with the United States Government -- whether it be a 
treaty consummated one hundred and sixty-three years 
ago to secure peace and the well being of this country, 
or whether it be one consummated within the past five 
or ten years to likewise secure peace and well being. 
The Seneca Nation does claim that the rights covenanted 
under such a treaty -- especially one with an Indian 
tribe -- cannot be destroyed by implication, innuendo, 
or unauthorized acts of the Executive. To destroy such 
rights Congress must specifically so say. This it has 
failed to do in the instant case." 
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The plaintiff contends that general acts of Congress do 
not affect Indian Treaty rights and further, that they do not 
nullify previous special acts whether in the form of legisla- 
tive enactments or treaties. Many court decisions are cited 
by the plaintiff in support of these contentions but a review 
of the authorities indicates that the test is not whether the 


Congress has acted by general legislation or special acts, but 


whether, whatever the form of the legislation, Congress has 


manifested an intention to include Indian treaty rights in the 
legislation. 

As was pointed out in Elk vs. Wilkins, 112 U.S. 94, 100, 
"General acts of Congress did not apply to Indians, unless so 
expressed as to clearly manifest an intention to include them." 

The Court is of the opinion that general legislation is 
sufficient to override the provisions of an Indian treaty where 
the intent of Congress to do so is clear. United States vs. 
Forty-three Gallons of Whiskey, 108 U.S. 491, 496; Choteau vs. 
Burnet, 283 U.S. 691; Superintendent vs. Commissioner, 295 U.S. 
418; Henkel vs. United States, 237 U.S. 43. 

The ruling of the Supreme Court in Spalding vs. Chandler, 
160 U.S. 394, 406, in the opinion of the Court, is dispositive 
of the plaintiff's contentions in this case. 

Having concluded that Congress may by general legislation 
authorize the acts which are the subject of the plaintiff's 
complaint, the Court is of the opinion that a review of the 
legislative history leading to and including the Appropriation 
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Act of August 26, 1957 which appropriated and earmarked One 
Million Dollars for the construction of the Allegheny Reservoir 
Project manifested a clear Congressional intention to authorize 
the construction of the project. United States vs. Great Falls 
Mfg. Co., 112 U.S. 645; United States vs. Threlkeld, 72 F. 2d 

| 464; Ryan vs. Chicago B. & Q.R. Co., 59 F. 2d 137. 

Since it is the view of the Court that the project is au- 
thorized by the appropriation, the plaintiff's application for 
injunction must be denied, Bragg vs. Weaver, 251 U.S. 57; 
Crozier vs. Krupp, 224 U.S. 290, and the plaintiff must seek 

relief by its remedies at law. In this connection, there is 
no contention that the defendants intend to flood any of the 
plaintiff's lands without first acquiring the right to do so 
by purchase or condemnation. In fact, there is a proceeding 
in the United States District Court for the Western District 
of New York in United States vs. 21,250 Acres of Land, Etc., 
C.A. No. 7279, in which that Court rejected the same claims of 
the plaintiff as have been advanced here when the plaintiff 
moved to vacate and set aside an order for delivery of posses- 
sion, which motion was denied. 

The petition for injunction will be dismissed and counsel 
for defendants will submit proposed Findings of Fact, Conclu- 
sions of Law, and Judgment. 


/s/ Joseph C. McGarraghy 
JUDGE 


March 24, 1958 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE SENECA NATION OF INDIANS, 
Plaintiff, 


WILBER M. BRUCKER, 


) 
) : 
v. ea. 
. |. Civil No. 2202-57 
) | 
Secretary of the Army, et al. 


Defendants. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


The Court having examined the pleadings and the pretrial 
statements of the parties and having heard and considered the 
evidence on the trial of this action makes the following: 


Findings of Fact 


1. The Seneca Nation of Indians (hereinafter called the 
Seneca Nation) is a body corporate under the laws of the State 
of New York. 

2. The Seneca Nation has some right, title, interest or 
estate in and to the Allegany Indian Reservation which is situ- 
ated in the western part of New York and extends from the 
Pennsylvania-New York boundary for many miles along the 
Allegheny River and comprises approximately 31,000 acres. 

S- The Seneca Nation does not derive its title to the 
reservation from the United States but by a treaty concluded on 
November 11, 1794, and proclaimed January 21, +1795, (7 Stat. 43) 
it was agreed in part that: 
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"x *% * Now, the United States acknowledge all the land 
within the aforementioned boundaries, to be the property 
of the Seneka nation; and the United States will never 
claim the same, nor disturb the Seneka nation, nor any 
of the Six Nations, or of their Indian friends residing 
thereon and united with them, in the free use and enjoy- 
ment thereof: but it shall remain theirs, until they 
choose to sell the same to the people of the United 
States, who have the right to purchase." 


4. In H. Doc. No. 300, 76th Cong., 1st sess., the Chief 


of Engineers reported and recommended the adoption of a detailed 


plan for the construction and operation of a project designated 
as the Allegheny Reservoir. The Allegheny Reservoir described 
in that document includes a dam in the Allegheny River near 
Kinzua, Pennsylvania, about twelve miles downstream from the 
New York boundary. The crest of the dam is to be 180 feet 
above the river bed and, when filled to capacity, the dam will 
impound water to elevation 1,365 feet above sea level. When 
built the dam will permanently inundate a relatively small part 
of the Allegany Indian Reservation and in times of high flows 
tn the Allegheny River it will flood a substantial part of the 
reservation. The extent and duration of such flooding will 
vary according to the size and duration of the high flows in 
the river. 

5. By the act of Congress approved August 18, 1941, 55 
Stat. 638, 646, Congress provided in part that: 

"In addition to previous authorizations, there is 

hereby authorized to be appropriated the sum of 

$45,000,000 for the prosecution of the comprehensive 

plan approved in the Act of June 28, 1939, for the 

Ohio River Basin modified to include the Allegheny 

Reservoir project in accordance with the recommenda- 


tion of the Chief of Engineers in House Document 
Numbered 300, Seventy-sixth Congress, first session.* 
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6. By the Public Works Appropriation Act, 1958, approved 
August 26, 1957, 71 Stat. 416, 417; P. Lb. 85-167, 8th Cong., 
ist sess., Congress appropriated and earmarked one million 
dollars for the construction of the Allegheny Reservoir Project. 
7. The legislative history of the act approved August 18, 
1941, 55 Stat. 638, and of the Public Works Appropriation Act, 
1958, approved August 26, 1957, 71 Stat. 416, Shows that Congress 
passed both statutes with full knowledge of (1) the claims of 
the Seneca Nation under its treaty with the United States and 
(2) the opposition of the Seneca Nation to the flooding of its 
lands in the Allegany Indian Reservation by the Allegheny 
Reservoir Project. In enacting those statutes, Congress intended 
to authorize construction of the Allegheny Reservoir Project re- 


gardless of the claims and the objections of the Seneca Nation. 


From the foregoing Findings of Fact, the Court draws the 


following 


Conclusions of Law 
1. The construction of the Allegheny Reservoir Project is 
duly authorized by law. 
2. The actions of the defendants which plaintirt seeks to 
enjoin are lawful. 
9. The plaintiff is not entitled to an injunction or any 
other relief in this action. 
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4. The complaint should be dismissed. 


/3/ Joseph C. McGarraghy 
Joseph C. McGarraghy 


United States District Judge 


No objection as to form: 


s/ Edward E. O'Neill 
Edward &. O'Neill 


Attorney for Plaintiff 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE SENECA NATION OF INDIANS, 
Plaintiff, 


Vv. Civil No. 2202-57 


WILBER M, BRUCKER, 
Secretary of the Army, et al., 


ee nw oe NOt Nw Ot Nw Ot OL 


Defendants. 


JUDGMENT 


This case having come on for trial and the court having 
considered the evidence and having entered its findings of facts 
and conclusions of law, it is, this 14th day of April 1958 

ADJUDGED, ORDERED AND DECREED that the plaintiff is not 
entitled to any relief and that the complaint be, and it hereby 
is, dismissed. 


/3/ Joseph C. MeGarraghy 
Joseph C. McGarraghy 


United States District Judge 


No objection as to form 


/s/ Edward E. O'Neill 
Edqwar . O'Ne 


Attorney for the Plaintiff 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENECA NATION OF INDIANS, 
~ Plaintiff 


v. : Chvil No. 2202-57 
: Filed 
WILBER M. BRUCKER, et al., May 7, 1958 


Defendants : 


OBJECTIONS TO FINDINGS OF FACT 
"AND CONCLUSIONS OF LAW 
The plaintiff objects to the following Findings of Fact 
entered herein and takes exception to the Conclusions of Law. 
I. As to Finding of Fact No. 4: The detailed plan sub- 
mitted by the Chief of Engineers in H. Doc. No. 300, 76th 
Cong., 1st sess., is not the same detailed plan now contemplated 
by the Corps of Engineers in the construction and operation of 
the designated Allegheny Reservoir project. 
II. As to Finding of Fact No. 7: This is not a Finding 
of Fact, but a Conclusion of Law to which the plaintiff excepts. 
Tit. In addition, plaintiff submits that these additional 
facts stand proven, i.e., 1.) that up to elevation 1365 feet 
above sea level, no Seneca Indian will be allowed to maintain 
and live in his home, regardless of the variations of the size 
and duration of the high flow of the river; and 2) that with 
the construction of this proposed Allegheny Reservoir 
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approximately 2300 acres of habitable land will be left to the 


plaintiff out of a 31,000 acre reservation, 


IV. Plaintiff excepts to Conclusions of Law numbered 1 to 
4 inclusive. 


Respectfully, 


s/ Edward E. O'Neill 
war E. e ) 


Attorney for plaintiff. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


APRIL TERM, 1958 
No. 14,488 
THE SENECA NATION OF INDIANS 


By Cornelius V. Seneca, President 
Irving, New York 


Appellant, 


Vv. 


WILBER M. BRUCKER 
Secretary of the Army 
Washington, D. C. 

. and 


EMERSON C. ITSCHNER, Major General 
United States Army Corps of Engineers 
Washington, D. C. 


Appellees. 


REPLY BRIEF FOR APPELLANT 


In their brief the appellees in an effort to show that the 
instant case comes within the clear manifest Congressional in- 
tention rule as enunciated in Elk v. Wilkins, 112 U.S. 94, 100 
(1884), have in essence abandoned the ground upon which the 
District Court rested its conclusion, i.e., that the legisla- 
tive history of the Allegheny Reservoir Project ". . . mani- 
fested a clear Congressional intention to authorize the con- 
struction of the project" (Jt. App., p. 54), and have advanced 
three major grounds in support of the affirmance of the judg- 


ment under review. They are: 
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I. A reading of the Congressional Committee hearings and 
Congressional debates in both the House and Senate during the 
ist Session of the 85th Congress in the spring and summer of 
1957 shows that Congress clearly manifested its intention to 
condemn the Indian lands here involved; 

Il. The Public Works Appropriations Act for 1958, Act of 
August 26, 1957, 71 Stat. 416, is in effect a "special" act of 
Congress insofar as it relates to the Allegheny Reservoir 
Project; and : 

III. Over the passage of years the courts have minimized 
the ruling of Elk v. Wilkins, supra, and today broad general 
enactments of Congress affect Indian rights without the neces- 
sity of mentioning the word “Indian" to include those rights in 
general legislation. 

The three grounds are irreconcilable in that argument in 
aid of any one refutes the other two. But as to each of the 
three, the major premise from which the appellees argue fails. 


1. 


A clear manifest intention of Congress to authorize con- 


demnation of these Indian lands cannot be supported by the 1957 
Congressional hearings and debates. 


Appellees contend that because the appellant was given a 
hearing before the House and Senate Sub-committees on Public 
Works, and because of subsequent passage of the appropriation, 


ipso facto Congress authorized condemnation. Appellant's brief; 


pages 20 and 29, cites these hearings. But appellees in their 
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discussion of the 1957 hearings and debates fail to give recogni- 
tion to the fact that_since 1941 Congress has intended any ac- 
quisition of these Indian lands would be by “voluntary agree- 
ment" (Appellant's Br., p. 25), and that if condemnation should _ 


become necessary "it would have to be by a.solem act. of Congress 


(Appellant's Br., p. 20). 

Appellees lay great stress upon the House floor debate on 
an amendment to eliminate this Project. 103 Cong. Rec. 9704- 
9709 (85th Cong., 1st Sess.). But they fail to show that during 
this debate Mr. Fenton (Penna.), the principal opponent to the 
amendment, stated, 103 Cong. Rec. 9704: 

of course, if necessary the Government could 

exercise the ove cactaem inane (Underscoring 

supplied. ) 
This statement indicates that exercise of the power of eminent 
domain was not then considered "necessary," and hence consti 
tutes no clear manifestation by Congress to abolish by condemna- 
tion the existing Indian treaty rights here involved. Further, 


it was said on the floor, 103 Cong. Rec. 9706: 


Mr. Collier [Il1.] ... . Does the right of 
eminent domain supersede the supreme law of the land 
which in this case is a treaty? 
Mr. Saylor [Penna.]. It does not. 
If any clear Congressional manifestation can be imputed from the 
1957 hearings and debates, it is one consonant with that of ac- 
quisition under "a voluntary agreement" as expressed in 1941 


when this Project was first considered by Congress. House Doc, 


200, 489, 76th Cong. Ist Sess. (Appellant's Br., p. 25). 
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Further, if in 1957 Congress intended the $1,000,000 
appropriation to include authority to acquire Seneca lands by 
condemation, then why, one year later, has Congress, in con- 
sidering the 1959 Public Works appropriations, said of this 
Project: ". . . None of the funds . .. are to be obligated 
pending decisions by the Circuit Court of Appeals and the 
Supreme Court... ."? (Appellant's Br., p. 27) 

The appellees stress the "Senate side" of the 1957 hear- 
ings, and also the 1958 Senate Committee Report wherein it is 
stated the Committee ". . . is of the opinion that the language 
in the House report is unduly restrictive." But, as the appel- 
lant's brief shows (p. 27), this sentence follows one in which 
the. Committee says it "generally concurs in the views of the 
House Committee. . . ." Further, on August 18, 1958 - three 
days after the filing of appellant's brief - the Conference 
Report on the 1959 Public Works Appropriations stated: 


The conferees on the part of both Houses are in 
agreement with the House report statement concerning 


the use of funds for the Allegheny River Reservoir 
project. (Underscoring supplied.) House Rpt. No. 


2670, Aug. 18, 1958, p. 20. 


On September 2, 1958, President Eisenhower Signed this appro- 
priations bill into law, P. L. 85-863. ! 


Hence, a clear manifest intention by Congress that Seneca 


lands be acquired by condemnation is shown lacking in 1957; and 
in 1958 Congress, by itself withholding obligation of funds 
pending court decisions, definitely expresses doubt concerning 


its intention as to the manner of acquisition. And as appellant 
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urged in its brief (p. 29), ". . . where Congress can make its 
intention clear by a special act, the courts should let Congress 


legislate further in the matter." 


Il. 


The Public Works Appropriation Act for 1958 is not in 
effect a "special" act of Congress insofar as it relates to 


‘the Allegheny Reservoir Project. 


Appellees contend that because the Allegheny Reservoir 
‘Project is specifically named in the House and Senate Reports 
approving passage of the Act of August 26, 1957, 71 Stat. 416, 
that Act in effect becomes "special" as to this Project. Such 
statement is contrary to the accepted rule of statutory con- 
struction. As stated in Handy v. Johnson, et al., 51 F.2d 809, 
811 (1931): 

The courts, in determining whether an act is 

general, or whether local or special, will not single 

out one circumstance, or one provision o he act, 

but will consider the whole act, together with the 

surrounding circumstances, reasons for its passage, 

and the purposes to be accomplished. (Underscoring 

supplied. ) 

Cf. Pacific Gas & Elec. Co. v. Moore, 98 P. 2d 819, 822, 37 
Cal. App. 24 91 (1940); People ex rel Clarke v. Jarecki, 1 N.E. 
(2d 855, 857, 363 Ill. 180 (1936). 

As pointed out in appellant's brief (p. 26), the 1957 Act; 

involved some two hundred and seventy-eight public works proj- 


ects and a total appropriation in excess of $800,000,000, of 
which the Allegheny Reservoir Project consisted of only 


$1,000,000. If, simply because hearings and debates were had upon 
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this Project and it is named in the House and Senate Reports, it 
can be said that the 1957 omnibus Public Works Appropriations Act 
is in effect a special act as to that Project, it follows the same 
must be said in respect of each of the other projects contained in 
the Act upon which hearings or hearings and debates were had and 
which are named in the respective Reports. Such interpretation 
would make of the Act but a hopper for the collection of several 
hundred "in effect" special acts - an incongruity intolerable to 
the nature and purpose of a general omnibus appropriations act. 

Further, for over the past seventy years, as the Supreme 
Court said in Unity v. Burrage, 103 U.S. 455, 457 (1880): 

In this country the disposition has been on the 

whole to enlarge the limits of this class of public acts, 

and to bring within it all enactments of a general char- 

acter, or which in any way affect the community at large. 
Therefore, in construing the 1957 Act, in determining Congressional 
intention under that Act, and in deciding whether that intention 
has any effect upon the outstanding treaty rights of the appellant, 


law applicable to a general - not a special - act controls. 


Til. 


The doctrine enunciated in 1885 in Elk V. Wilkins, supra, 
has not been minimized by the courts over the past seventy- 
four years. 


In their attempt to avoid the Elk v. Wilkins ruling that 


"General acts of Congress did not apply to Indians unless so 
expressed as to clearly manifest an intention to include them." 
(112 U.S. at 100), appellees cite several cases within the last 
twenty to twenty-five years. Significantly, examination of 
these cases discloses that the Indian right involved was an in- 
dividual right - not a tribal right - and the courts therefore 


correctly concluded that the Indian, as an individual anda 
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citizen of the United States, was subject to general legislation 
tin like manner as any other citizen. But tribal rights have 
not been lost by these rulings and as to them the doctrine of 


Elk v. Wilkins still prevails. 


Appellees emphasize two cases: Ivanhoe Irrigation Dist. 
v. McCracken, et al., 26 L.W. 4453, 357 U.S. 275 (June 23, 1958), 
and United States ex rel. Shoshone Indian Tribe v. Seaton, 101 


U.S. App. 234, 248 F.2d 154 (1957). In the first place the 
Ivanhoe Irrigation case has nothing to do with Indian lands or 
tribal rights. Secondly, it is based upon the Reclamation Act 
of 1902, 32 Stat. 389, Section VII of which gives to the 
Secretary of the Interior specific authorization to "acquire 
rights or property .. . for the United States by purchase or 
condemation." Nowhere in the Public Works Acts of 1941 or 
1957 (which appellees now claim are the only Acts before this 
Court for consideration) can there be found specific authority 
to acquire by purchase or condemnation "rights or property .. . 
for the United States." Authority to condemn, except for Indian 
tribal lands, is found in the general condemnation Act of 
August 1, 1888, 25 Stat. 357. And, thirdly, even in applying 
the general Reclamation Act of 1902 to lands subject to general 
Legislation the Court recognized that particular circumstances 
have given rise to express Congressional enactments, stating 
(26 L.W. at 4458): 

. . . Significantly, where a particular project 

has been exempted because of its particular circum- 


stances, the Congress has always made such exemption 
by express enactment. 
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As to the Shoshone Indian Tribe case, decided by this 
court in a per curiam opinion September 5, 1957, the appellant 
has no argument with the statement of general policy: 

Though statutes terminating Indian property 

rights should be construed narrowly, we cannot 

ignore the intention of Congress where it is per- 

fectly plain. (101 U.S. App. at 235) 
The facts of that case show that by special = of August 15, 
1953, 67 Stat. 592, the Shoshone Tribe was provided payment in - 

- - full, complete, and final compensation... 

for terminating and extinguishing all of the right, 

title, estate and interest, including minerals, gas 

and oil of said Indian tribes . .. to the lands... . 
The suit was to cancel oil and gas leases made by the Secretary 
of the Interior and to enjoin leasing of the lands for oil and 
gas. This Court referred (p. 234) to the lands as being 
". . . in [the] former Wind River Reservation . . ." (under- 
scoring supplied), and rightly concluded that Congress, having 
bought out the oil and gas rights, the Secretary of the Interior 
could lease out the same. But, ". . . the intention of Congress 

. perfectly plain" in the Shoshone Indian Tribe case is not 


perfectly plain in the instant case. 


/ 
/ 
/ 


Finally, the appellees contend that it is not necessary 


for the Congress to enact special legislation mentioning the 
word "Indian" or "Indian lands" in order that such lands be 
acquired by condemnation. In support thereof they cite two 
examples which included condemnation of Indian tribal lands: 
The Air Force Directive Communication Center at Bartlesville, 


Oklahoma, and the St. Lawrence Seaway Development Corp. 
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Nowhere in the appellant's brief has it contended that the 


specific words "Indian" or "Indian lands" need special mention 


by an Act of Congress. The appellant has contended solely that 
where there exists no clear manifestation expressed by Congress 
to condemn Indian tribal lands, subject to treaty rights, for a 
project included in a general public works appropriation act, 
then a special act authorizing such project is needed to over- 
come these treaty rights. The very examples cited by appellees 
fully support appellant's contention. The Air Force Communica- 
tion Center was authorized by a special Act of July 27, 1954, 
68 Stat. 535; the St. Lawrence Seaway Development by a special 
Act of May 13, 1954, 68 Stat. 92. But the Allegheny Reservoir 
Project is not authorized by a special Act. 


CONCLUSION 
It is re-submitted that the judgment below be set aside 
and the relief prayed for be granted. 
Respectfully, 


Edward E. O'Neill 
700, Sheraton Building, N.W. 
Washington, D. C. 


Attorney for Appellant 
Counsel 
C. Walter Harris 
700 Sheraton Building, N.W. 
Washington, D. C. 
Charles H. Price 


Fenton Building 
Jamestown, New York 
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QUESTION PRESENTED 


Whether the authorization of a dam and reservoir proj- 
ect and the appropriation of $1,000,000.00 to commence con- 
struction of it authorizes acquisition by eminent domain of 
a flowage easement over lands of an Indian Tribe which, to 
the knowledge of Congress, necessarily will be flooded in 
operation of the project. 








Statutes involved 
Summary of argument 
Argument: 
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and validly: authorized by Congress 
A. Congress has power to authorize the taking of 
Indian land needed for public projects 
B. Congress has explicitly authorized the Allegheny 
project including the taking of necessary 
rights in appellant’s lands 
C. Congress acted with full knowledge of the effect 
of the project on the Indian Reservation and 
of the Indians’ objections to the project 
D. The rules of construction relied upon by appel- 
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THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 


OPINION BELOW 


The opinion of the district court Ce t. App. 51-54) is re- 
ported at 162 F. Supp. 580. 


JURISDICTION 


This is a suit to enjoin the Secretary of the Army and the 
Chief of the Army Corps of Engineers from construction of 
a public works project known as the Allegheny Reservoir. 
Jurisdiction of the district court was invoked under 28 
U.S.C. sees. 1331, 1332 (Jt. App. 1). Judgment dismissing 
the complaint was filed April 14, 1958 (Jt. App. 59). Notice 
of appeal was filed April 23, 1958. The jurisdiction of this 
Court is invoked under 28 U.S.C. sec. 1291. 
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STATEMENT 


This is an appeal from a judgment dismissing appellant’s 
injunctive complaint. The material facts, as found by the 
district court (Jt. App. 55-58) and which are largely un- 
disputed, may be summarized as follows: 

The Seneca Nation of Indians has an interest in the 
Allegany Indian Reservation comprising approximately 
31,000 acres in New York State along the Allegheny River. 
As to these and other lands a treaty proclaimed in 1795, 
7 Stat. 44, provided, inter alia: 


Now, the United States acknowledge all the land within 
the aforementioned boundaries, to be the property of 
the Seneka nation; and the United States will never 
claim the same, nor disturb tha Seneka nation, nor any 
of the Six Nations, or of their Indian friends residing 
thereon and united with them, in the free use and en- 
joyment thereof; but it shall remain theirs, until they 
choose to sell the same to the people of the United 
States, who have the right to purchase. 


By Act of August 18, 1941, 55 Stat. 638, 646, appropria- 
tions were authorized for prosecution of a comprehensive 
plan for improvement of the Ohio River Basin modified to 
include the Allegheny Reservoir project in, accordance with 
the recommendation of the Chief of Engineers in H. Doe. 
No. 300, 76th Cong., Ist sess. In that document, the Chief 
of Engineers recommended, as a modification of a dam 
previously authorized, construction of a dam at Kinzua, 
Pennsylvania, about 12 miles downstream from the Reser- 
vation for the flood control protection of Pittsburgh and 
the Ohio Basin and also for pollution abatement. Opera- 
tion of the dam would permanently flood a relatively small 
part of the Allegany Reservation, while in times of high 
flow a substantial part would be flooded.* 


1 Appellant asserts (fn. 3, Br. 3) that only 2,300 acres of habitable 
land would be left to the Indians. The purported recital of facts 
represents the opinion of appellant’s witness based upon informa- 
tion he had obtained from a newspaper article (Jt. App. 33-37), 
and he knew ae of the plans for relocation of highways and 
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In the Public Works Appropriation Act for 1958 Congress 
appropriated $1,000,000 for construction of the Allegheny 
project. The court found that in passing these two statutes 
Congress knew of the claims of the Seneca Nation under 
its treaty and its opposition to the Allegheny project. It 
found that Congress intended to authorize construction of 
the project, regardless of the objections of the Seneca Na- 
tion (Jt. App. 57). For reasons elaborated upon in its 
opinion (Jt. App. 51-54) the court held that the project 
was duly authorized by law and dismissed the complaint 
(Jt. App. 59). 

STATUTES INVOLVED 

The relevant portion of the Act of August 18, 1941, 55 

Stat. 638, 646, provides: 


In addition to previous authorizations, there is hereby 
authorized to be appropriated the sum of $45,000,000 
for the prosecution of the comprehensive plan ap- 
proved in the Act of June 28, 1938, for the Ohio River 
Basin, modified to include the Allegheny Reservoir 
project in accordance with the recommendation of the 


Chief of Engineers in House Document Numbered 300, 
Seventy-sixth Congress, first session. 


The relevant portion of the Act of August 26, 1957, 71 
Stat. 416, 417, provides: 


For the prosecution of river and harbor, flood con- 
trol, shore protection, and related projects authorized 


roadways in the area (Jt. App. 38). Defendants introduced maps 
showing such plans as well as different pool elevations (Jt. App. 
40-42). The court did not find the facts to be as recited in appel- 
lant’s brief. The same assertion now made by appellant was 
vigorously urged before Congress in hearings and floor debates dis- 
cussed infra pp. 10-12. Replying to Senator Ives’ statement that 
the Indians were under the impression that 21,000 of the 30,000 
acres of the Reservation would be inundated, Senator Ellender, 
Chairman of the Committee, said that he had called in the Corps 
of Engineers and they had reaffirmed the view that of the 30,000 
acres only 3,670 acres would be permanently flooded and: possibly 
another 5,330: acres would be inundated now and then depending 
on the river flow (103 Cong. Rec., 85th Cong., Ist sess., pt. 10, p. 
13977). 
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by law; detailed studies, and plans and specifications, 
of projects (including those for development with par- 
ticipation or under consideration for participation by 
States, local governments, or private groups) author- 
ized or made eligible for selection by law (but such 
studies shall not constitute a commitment of the Gov- 
ernment to construction) ; and not to exceed $1,600,000 
for transfer to the Secretary of the Interior for con- 
servation of fish and wildlife as authorized by, law; to 
remain available until expended, $449,398,500: ° * ° 


SUMMARY OF ARGUMENT 


Appellant contradicts itself when it says that construction 
of the dam should be enjoined because it would inevitably 
result in flooding its land but, at the same time, asserts that 
statutory authorization of construction is not authoriza- 
tion to acquire the flowage easement needed to operate the 
dam. The project was validly authorized by Congress. 

A. The power of Congress to authorize condemnation of 
any land needed for public purposes whether owned by 
Indians or others cannot be denied. There are no special 
limitations on the manner in which it may authorize ac- 
quisition of Indian land. Such land, like other land in 
private ownership, may be condemned whenever acquisi- 
tion is authorized. 

B. Congress expressly Rather inod the Allegheny project 
including acquisition of appellant’s lands. | 

C. In 1941 Congress authorized the project making spe- 
cific reference to a report by the Army Engineers which 
made it clear that some Indian lands would have to be used 
for the project: In 1957 it appropriated $1,000,000 to com- 
mence construction of the project. These actions would be 
rendered nugatory if it were held that appellant’s lands 
could not be acquired for the project. Rules of construction 
of statutes affecting Indians may not be applied to frustrate 
the plain intention of Congress. United States ex rel. The 
Shoshone Indian Tribe v. Seaton, 101 U.S. App. D.C. 234, 
248 F.2d 154 (1957), cert. den. 355 U.S. 923. 

D. The lack of merit of appellant’s position becomes ob- 
vious when the legislative history is’ examined. In 1941 
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Congress. was. told that Indian lands -would be flooded. by 
the project. Nevertheless it approved the project as planned 
without qualification as to Indian rights. 

.. When the appropriation to start construction was -re 
quested, the Indians vigorously fought the item and gave 
lengthy testimony at the hearings. When the House Com- 
mittee overruled their objections, their supporters sought 
to amend the bill on the floor of the House to deny funds 
for this project and the matter was vigorously debated. The 
Indians’ position was rejected by teller vote, both sides 
recognizing that from appropriation of funds would follow 
condemnation of rights in the Indian lands. 

The same opposition was expressed to the Senate Com- 
mittee in the hearings. However, when the Senate Com- 
mittee likewise approved the appropriation the battle ended. 
Nevertheless the matter was discussed during Senate de- 
bates when the New York Senators in particular expressed 
existence of a moral duty to make sure that the Indians were 
justly compensated for lands that would be taken for the 
project showing a clear understanding that taking would 
result from passage of the bill. - 

A clearer history demonstrating unequivocal action by 
Congress on the very question presented by appellant to 
this Court with full knowledge of reasons for the positions 
taken and of the consequences of its action can hardly be 
imagined. 

E. No question of construction of the Seneca Treaty of 
1794, discussed in points A and B of appellant’s brief, is 
presented since the issue here is the intent of Congress in 
1941, and.1957. The alleged rule that. general statutes do 
not affect Indian rights unless they are specifically referred 
to neither exists nor operates to frustrate the clear. inten- 
tion of Congress. 

FF. The alleged principle requiring specific mention of 
Indian rights in a statute before they are affected thereby 
does not aid appellant here for several reasons. First, such 
rule does not purport to justify negation of the clear intent 
of Congress. Second, the cases from which the rule is 
sought to be adduced related to the rights of individual 
members within a tribe, not of the tribe itself. And thirdly, 
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even as to individual rights the Supreme Court has refused 
to give these cases the broad effect attributed to them by 
appellant and instead, has held that general statutes like 
the income tax laws apply to Indians unless there was 
indication of intention to exempt them. 

As to the eminent domain power, the Supreme Court said 
in 1915 that the general authority contained in the Reclama- 
tion Act applied to Indian lands. The administrators of 
land acquisition programs have taken the position that gen- 
eral statutes which authorized condemnation of land in 
white ownership were equally effective as to Indian lands, 
tribal or allotted. Congress, whose members likewise as- 
serted that in this particular Indians should be treated like 
other citizens, ratified and confirmed the administrative 
construction both in appropriating funds for the Allegheny 
Reservoir project and in enacting legislation relating to 
other projects. The decided cases are in accord with these 
views except for one district court decision which we believe 
to be erroneous. 


ARGUMENT 


The Actions Sought to be Enjoined Have Been Expressly and 
Validly Authorized by Congress 


The petition sought an injunction against construction of 
the Allegheny Reservoir project (Jt. App. 4). The basis 
asserted was that the project as planned would flood por- 
tions of the Indian Reservation in violation of the 1794 
treaty. Appellant seeks to make a distinction (Br. 26, 28) 
between Congressional authorization of the project and 
authorization to acquire appellant’s land by eminent domain. 
But the petition itself, which seeks to enjoin construction, 
not, simply condemnation or flooding of appellant’s land, 
recognizes the absence of such a distinction. We agree 
that construction of the dam is authorized only if the taking 
of an interest in appellant’s lands, which are essential to 
the project, is authorized since it is absurd to suppose that 
Congress would authorize construction of a flood control 
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dam which will control no floods? - Moreover, appellant’s 
contention- would only result in affirmance since it sought 
simply to enjoin construction-of the dam. In any event, as 
we shall show, Congress has validly and expressly author- 
ized execution of the project. 

A. Congress has power to authorize the taking of Indian 
land needed for public projects:—The federal power of 
eminent domain to acquire lands needed to perform federal 
functions cannot be defeated by want of consent of private 
parties or of any other authority. Kohl v. United States, 
91 U.S. 367, 371, 373 (1875). And ‘‘That power, like other 
constitutional powers, not even a legislature can surrender’’. 
United States v. Village of Highland Falls, 154 F.2d 224, 
226 (C.A. 2, 1946), cert. den. sub nom Volkringer v. United 
States, 329 U.S. 720; Pennsylvania Hospital v. Philadelphia, 
245 U.S. 20 (1917) ; Galveston Wharf Co. v. Galveston, 260 
U.S. 473 (1923). Consequently, regardless of what treaties 
with Indian tribes may say, their lands are subject to be 
taken when needed for public projects to the same extent as 
‘‘lands held by private owners everywhere within the geo- 
graphical limits of the United States.’? Cherokee Nation 
v. Southern Kansas Railway Co., 135 U.S. 641, 657 (1890) ; 
ef. Lone Wolf v. Hitchcock, 187 U.S. 553, 565 (1903). 

While purporting to admit this power of Congress (Br. 
6-7), appellant seeks to restrict it by creating special limita- 
tions upon the manner in which Congress may exercise its 
eminent domain power on Indian lands as contrasted with 
other lands. But the basic decision in the Cherokee case 
recognizes that, as to the federal eminent domain power, 
Indian lands are to be accorded the same treatment as those 
of any other owner. By the Act of August 1, 1888, 25 Stat. 
357, 40 U.S.C. sec. 257, Congress authorized any government 
officer who has been empowered to acquire property to cause 


2 Appellant likewise contradicts itself when it argues that Con- 
gressional intention to authorize construction is not intention to 
authorize taking of Indian lands (Br. 26, 28) but that the relief 
sought (injunction against construction) is not premature because 
appellant “possesses positive knowledge” that its lands will be 
flooded (Br. 30). 
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the institution of proceedings to condemn it. This is an 
alternative procedure to the power of such officers to take 
the property leaving the landowner to his remedy by suit 
in the Court of Claims or the District Court. United States 
v. Dow, 357 U.S. 17, 21 (1958). While Congress customarily 
enacts a statute authorizing execution of projects separate 
from appropriations for them and sometimes expressly con- 
fers the right of condemnation, no particular form of au- 
thorization is required. Thus, statutes appropriating funds 
for a particular purpose or project by themselves authorize 
land acquisition and, hence, use of the eminent domain 
power. United States v. Certain Real Estate, 217 F.2d 920, 
925 (C.A. 6, 1954); United States v. Advertising Checking 
Bureau, Inc., 204 F.2d 770, 771-772 (C.A. 7, 1953); Polson 
Loggimg Co. v. United States, 160 F.2d 712, 714 (C.A. 9, 
1947); United States v.. Threlkeld, 72 F.2d 464 (C.A. 10, 
1934), cert. den. 293 U.S. 620 (1934). We will now show 
that Congress has clearly authorized acquisition of neces- 
sary easements over appellant’s lands. 

B. Congress has explicitly authorized the Allegheny proj- 
ect including the taking of necessary rights in appellant’s 
lamds:—The 1941 statute quoted above (p. 3) expressly 
authorizes the Allegheny project. The 1957 Act appropri- 
ates a lamp sum for many projects. The conference report 
on this item shows that $1,000,000 is allocated to the Alle- 
gheny project. H. Rept. No. 1049, 85th Cong., 1st sess., p. 
7. It cannot be disputed that execution of the project re- 
quires the acquisition of flowage rights over appellant’s 
lands. <A conclusion that such lands cannot be acquired 
would nullify these two statutory provisions and, to that 
extent, thwart the purposes of Congress. The fact that 
other appropriations in the lump sum would not fail does 
not change the result that the $1,000,000 appropriation 
would be rendered nugatory (cf. Br. 26)? 


*The Committee actions taken in June and July 1958, relied 
upon by appellant (Br. 27), recognize that the lands are necessary 
for the project and that the $1,000,000 cannot be spent for other 
purposes. Far from revoking such appropriation, the 1958 action 
shows that Congress intends the project to proceed but is simply 
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The statutes-are clear and- unambiguous. There is no 
room for construction of them. To hold that appellees may 
not proceed with the-project would simply repeal the stat- 
utes. As this Court recently said as to-a similar attempt 
to ‘“‘construe’’ an Indian statute, in United States ex rel. 
The Shoshone Indian Tribe v. Seaton, 101 U.S. App. D.C. 
234, 248 F.2d 154, 155 (1957), cert. den. 355 U.S. 923, 
‘Though statutes terminating Indian property rights 
should be construed narrowly, we cannot ignore the inten- 
tion of Congress where it is perfectly plain.”’ 

C. Congress acted with full knowledge of the effect of the 
project on the Indian Reservation and of the Indians’ ob- 
jections to the project:—The 1941 Act approved the project 
as recommended by the Chief of Engineers in H. Doc. No. 
300. The detailed report of the District Engineer devoted 
almost two and a half pages to a discussion of the facts and 
law relating to the Allegany Reservation (pp. 39-42). He 
concluded that extinguishment of Indian title would ‘‘prob- 


fia bee ————— ——————————————— 
holding matters in status quo pending appellate decision. The 


following colloquy took place on the floor of the Senate (104 Cong. 
Rec., daily ed., 85th Cong., 2d Sess., No. 114, July 9, 1958, p. 
11995) : 

Mr. Martin of Pennsylvania. * * * 

While I am on the floor, I should like to ask the chairman 
of the subcommittee a question relative to the Allegheny 
River Reservoir, N. Y. and Pa., and the Kinzua Dam. 

In this appropriation item is there any qualification relative 
to the suit which now is pending in the courts? 

Mr. Extenper. We have been told by the Engineers that 
until a decision in that case is rendered, they cannot do any 
construction. However, they can proceed with the planning. 

Mr. Martin of Pennsylvania. The planning can continue 
in the meantime; is that correct? 

Mr. ELLENpER. Yes. 

Mr. Mazin of Pennsylvania. So it is important, is it not, 
for the local people to have the suit determined one way or 
the other? 

Mr. Extenper. That is correct. 

Mr, Martin of Pennsylvania. Then the money will be 
available, will it? 

Mr. ExLenver. Yes. 
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ably necessitate’? an agreement with the.Seneca Tribe 
under supervision of the Burean of Indian Affairs and ap- 
proved by Congress saying ‘‘In view thereof [the 1794 
Treaty] it is extremely doubtful that Congress would an- 
thorize the acquisition of the affected area of the Alle- 
gany Indian Reservation until a voluntary agreement had 
been reached with the Seneca Nation.’? The Board of En- 
gineers for Rivers and Harbors recommended approval of 
the project without comment on this opinion as.to Con- 
gressional policy. The Chief of Engineers did likewise. 
Moreover, Secretary of the Interior Harold L. Ickes, in his 
capacity as Chairman of the National Resources Committee, 
made certain comments on the recommendation without 
mentioning any qualification of Indian consent (H. Doc. 
No. 300, p. 21). In authorizing, the project, Congress im- 
posed no such limitation. Yet it was fully informed of the 
fact that the project would inevitably flood Indian lands. 
Thus, the district engineer simply was mistaken about Con- 
gressional policy which was to build this project regardless 
of opposition thereto by the Indians. 

This becomes crystal clear when the history of the 1958 
Act is examined. In the House hearings Col. Smyser of the 
Ohio River Division of the Corps of Engineers, was ex- 
amined at length concerning the method of operation of the 
project, the extent to which the Indian Reservation would 
be flooded and the position of the Indians (Hearings, House 
Subcommittee on Appropriations, 85th Cong., 1st sess., on 
Public Works Appropriations for 1958, Government Justi- 
fication, part 2, pp. 111-128*). Colonel Smyser told the 
Committee that it was the position of the Corps of Engineers 
that it had the right of eminent domain (id. pp. 113-114). 
In opposition extensive testimony as to the position of the 
Indians was given by Edward E. O’Neill, attorney for the 
Seneca Nation; Cornelius Seneca, its President; two engi- 
neers and three representatives of Indian Associations 


*The hearings where government justifications were given and 
where members of Congress or other interested parties testified are 
separately bound and will be designated herein as “Gov. Jus.” and 
“Priv. Views”, respectively. 
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(Hearings, House Subcommittee on Appropriations, 85th 
Cong., 1st sess., on Public Works Appropriations for 1958, 
Private Testimony, part 1, pp. 451-479; see also id., pp. 
524-529). Their position was not related to the amount of 
compensation or to conditions upon land acquisitions but 
was flat opposition to parting with any of their land (id., 
p. 452). They claimed that the dam was not sound engi- 
neering and suggested an alternative of a diversion canal 
to Lake Erie. Senator Edward Martin appeared in sup- 
port of the project and in opposition to the diversion plan 
(id., pp. 497-499) as did a representative of industry in the 
area (7d., pp. 501-503). Many other interested persons were 
heard or filed statements (d., pp. 675-688, 1024-1077). 
Throughout the hearings, the prime point of discussion was 
the opposition of the Indians and their alternative sugges- 
tion. One of the persons urging approval of the Army’s 
plans was Senator Clark who stated ‘‘we have the opinion 
of counsel and also only a few months ago the opinion of 
the District Court for the Western District of New York 
to the effect that the rights of the Indians do not rise above 
the right of the United States to protect the interest of all 
of its people through the condemnation process when just 
and adequate compensation must be made as, of course, 
there will be to the Seneca Indian Tribe. I believe that 
question has been disposed of by the court decision which 
came down in January”’’ (7d., pp. 1032-1033). Thus, of 
the scores of projects covered by the bill, over 100 pages of 
hearings are addressed to this one project. The Committee 
recommended the appropriation as requested, thereby 
plainly rejecting the position of the Indians, H. Rept. No. 
552, 85th Cong., 1st sess., p. 7. 

The battle did not end there. It was carried to the floor 
of the House where an amendment to strike this $1,000,000 
appropriation was offered. As might be expected, the New 
York delegation generally favored the Indians while the 
Pennsylvania delegation advocated the project. 103 Cong. 
Rec., 85th Cong., 1st sess., part 7, pp. 9674-9675, 9676, 9683, 
9683-9685, 9702-9709. The opposition to the project was 
based almost exclusively on the fact that some of the lands 
of the Indians would be flooded by the dam and it was 
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argued that other alternatives-were available, e.g.; id.,; pp. 
9684, 9702-9709. Both sides of the controversy recognized 
that, if the bill passed, condemnation of Indian lands would 
follow (zd., pp. 9684, 9705, 9709). The House rejected the 
amendment and passed the bill including the Allegheny 
River project appropriation. 

The subject was also explored at length in the Senate 
hearings (Hearings, Senate Subcommittee on Appropria- 
tions on H.R. 8090, Civil Functions, Department of the 
Army, pp. 785-791, 1217, 1256-1257, 1290-1293, 1297, 1379- 
1388, 2285-2291, 2457-2478). And in these hearings the 
view was reiterated that the Indians ‘‘are citizens of the 
United States, which makes them subject to eminent domain 
just the same as any other citizens’’ (id., p. 790). The 
Committee approved the appropriation in a report which 
recognized that it was overruling the objections of the 
Seneca Nation to acquisition of an interest in its lands, 
stating (S. Rept. No. 609, 85th Cong., 1st sess., p. 26): 


Allegheny River Reservoir, Pa. 


The committee has approved the budget estimate of 
$1 million to initiate construction of this project. The 
Corps of Engineers has indicated a willingness to ac- 
cept flowage easements over land owned by the Seneca 
Indians, in order that the reservation may be kept 
intact. The committee desires that the Corps of En- 
gineers cooperate to the maximum extent practicable 
with the Seneca Indians, in order to minimize the effect 
of the Allegheny River Reservoir on the Indian lands. 
It is recognized that if the Seneca Indian Nation elects 
to grant easements for this purpose, they will control 
the reservoir area within the boundaries of their reser- 
vation, and that recreational benefits will inure to the 
Seneca Nation as a result of the development of this 
project. The committee recognizes that this procedure 
may not be entirely satisfactory to all the Seneca In- 
dians, but also realizes that they have rights in the 
courts if they insist on determining the issues involved 
in the courts. 
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The battle ended here. No amendment to eliminate this 
project was offered on the Senate floor. However, the 
matter was discussed there. Senator Ives of New York 
emphasized the interest of the Indians saying, however, 
‘‘Neither are we trying to stop the building of the dam, be- 
cause, in one sense of the word, we want Pennsylvania to 
be entitled to what is coming to her.’? 103 Cong. Rec., 85th 
Cong., 1st sess., part 10, p. 13977. The Senators for New 
York and other states recognized that the project would be 
constructed but expressed a moral obligation to the Indians, 
concluding, in the words of Senator Martin, that they should 
‘‘see to it in every possible way that the Seneca Indians 
will receive just compensation for the land which will be 
taken’’ (id., pp. 13980-13981). The conference report on 
the bill (H. Rept. No. 1049, 85th Cong., 1st sess., p. 3) states: 


The conferees are in agreement that the funds appro- 
priated under this item shall be allocated as set forth 
in the following tabulation * * °. 


There follows a tabulation which, on page 7 of the report, 
includes the item of $1,000,000 for the construction of the 
Allegheny River Reservoir project. 

Since the power of Congress to authorize the acquisition 
of Indian lands is unquestioned (supra, p. 7), this show- 
ing of a clear intention to do so should end all controversy. 
Appellant is simply attempting, we submit, to have this 
Court review the Congressional decision as to the wisdom 
of this project, a wholly legislative matter. 

D. The rules of construction relied upon by appellant 
cannot overrule the manifest intention of Congress:—Ap- 
pellant discusses at length in points A and B (Br. 8-16) rules 
of construction of Indian treaties and the history of the 
1794 Treaty with the Seneca Nation. All of this argument 
is completely irrelevant here where no question of construc- 
tion of the treaty is involved. The only issue is whether 
Congress more than a century after execution of the treaty 
authorized the condemnation of land as required for the 
Allegheny project. We will omit, therefore, any further 
discussion of appellant’s points A and B. 
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Points D and E (Br. 22-30) ignore the unmistakable mean- 
ing and effect of the 1941 and 1957 Acts and their legislative 
history which, as the district court put it, ““manifested a 
clear Congressional intention to authorize the construction 
of the project.’’ This is the first short answer to appellant’s 
point C (Br. 16-21) where it is argued that there is a special 
rule in Indian cases that general acts of Congress do not 
apply to Indians. Being a rule of construction, this princi- 
ple cannot be invoked to overturn the clear intent of Con- 
gress. The Constitution does not require Congress to ex- 
press its intention in any particular form of words. The 
Senators and Representatives who advocated the project 
in 1957, if told that a special statute was necessary mani- 
festing the intention to authorize acquisition of a flowage 
easement over lands of the Seneca Nation, would have ob- 
viously replied, ‘‘That is silly. We have just done exactly 
that.”” Representative Ostertag opposing the project said, 
“Yet under the legislation now before us, we are proposing 
to do by condemnation what is prohibited by treaty and by 
law.”’ 103 Cong. Rec., 85th Cong., 1st sess., part 7, p. 9684. 
Congressman Fenton, favoring the project, said (103 Cong. 
Rec., 85th Cong., Ist sess., part 7, p. 9704): “Of course, if 
necessary, the Government could exercise the power of emi- 
nent domain’’. Mr. Rabaut of the Committee closing the 
debate on the amendment said, id., p. 9709: “‘It is true that 
these Indians have a guaranteed title to this land but it is 
a rare project of this type where it is not necessary to take 
land from private citizens who have clear titles to their 
land and who would strongly prefer not to sell. If the Gov- 
ernment’s rights of eminent domain are rights that the 
Government should have and exercise for the good of the 
country, it is difficult to understand why they should be 
exercised in the case of lands owned by non-Indian citizens 
and not exercised in the case of Indian citizens. These 
Indians will be fully reimbursed for any lands taken for 
this reservoir.’’? On the floor of the Senate, Senator El- 
lender, the Committee Chairman, said (103 Cong. Rec., 85th 
Cong., Ist sess., part 10, p. 13978) : “The Supreme Court, as 
I recall, has passed on the issue and has stated that the land 
was subject to eminent domain.”’ Thus, both the proponents. 
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and opponents of the bill agreed that, if passed, acquisition 
of the Seneca Nation lands by condemnation would follow. 
This understanding was the basis of objection to the bill. 

The court below ruled that general legislation is sufficient 
to override the provisions of an Indian treaty where the 
intent of Congress is clear, saying that Spalding v. Chandler, 
160 U.S. 394, 406 (1896), ‘‘is dispositive of plaintiff’s con- 
tentions in this case’’ (Jt. App. 53). In that case, Congress 
had, by the Act of August 26, 1852, 10 Stat. 35, granted to 
the State of Michigan a right of way for a canal through 
public lands known as a military reservation. The canal 
would necessarily run mainly across an Indian reserve but, 
as the Supreme Court noted (p. 406), ‘‘There is nowhere 
contained in the act, however, an allusion to the treaty of 
1820, or an express declaration of an intention to interfere 
with the Indian reserve or the rights of the Indians in any 
portion of the reserve.’’ It concluded that (p. 407), ‘‘as the 
requirement of the grant necessarily demanded the posses- 
sion of the portion of the reserve through which the canal 
was to pass, the effect of that act was to extinguish so much 
of the Indian reserve as was embraced in the grant to the 
State for canal purposes.’’ Thus, authorization of a project 
which requires use of Indian lands is sufficient authoriza- 
tion to acquire Indian rights. Appellant asserts that the 
1852 Act was a ‘‘special act.’? The express authorization 
of the Allegheny project and the appropriation of funds to 
commence construction were just as ‘‘special.’’ But pursuit 
of a distinction between ‘‘general’’ and ‘‘special’’ statutes 
would serve no useful purpose. The Spalding case certainly 
destroys appellant’s apparent position (cf. Br. 26) that 
Indian rights can be affected only by a statute expressly 
saying so and establishes that, however characterized, the 
Allegheny legislation authorizes the taking of property with- 
out which, it cannot proceed. 

E. There are no special requirements regulating the form 
of Congressional authorization of acquisition of Indian 
lands as contrasted with lands in white ownership :—Appel- 
lant, relying primarily upon Elk v. Wilkins, 112 U.S. 94 
(1884), and lower court cases purporting to apply it (Br. 
16-17), seeks to create a rule-that general statutes do not 
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apply to Indians unless they are expressly mentioned 
therein. The first obvious answer is that Elk v. Wilkins 
itself recognized, as later held in Spalding v. Chandler, 
that such a rule could not negate the clear intention of Con- 
gress. In the second place, Elk v. Wilkins was dealing, not 
with tribal rights, but with the application of general legis- 
lation to individual members of ‘distinct political communi- 
ties.”’ In the third place, even as to individual rights, more 
recent Supreme Court decisions have rejected Courts of 
Appeals cases seeking to give the same broad effect to the 
Elk case as does appellant here. The Court of Appeals for 
the Third Circuit in 1927 thought that the principle of Elk 
v. Wilkins, 112 U.S. 94 (1884), applied to exclude from 
federal income taxes the net income derived from an oil 
and gas lease from an Indian Tribe in Lewellyn v. Colonial 
Trust Co., 17 F.2d 36 (C.A. 3, 1927), relied on by appellant 
(Br. 17). But the Supreme Court reversed, specifically 
noting that the Elk v. Wilkins rule was relied upon to sup- 
port the Court of Appeals’ decision. Heiner v. Colonial 
Trust Co., 275 U.S. 232 (1927).5 Three years later the 
Court of Appeals for the Tenth Circuit invoked that rule to 
hold that a restricted Indian was exempt from federal in- 
come tax in the passage quoted by appellant (Br. 17). 
Blackbird v. Com. of Int. Rev., 38 F.2d 976 (C.A. 10, 1930). 
But in 1935 the Supreme Court, after quoting the language 
from which appellant seeks comfort, said ‘‘This does not 
harmonize with what we said in Choteau v. Burnet, (1931) 
283 U.S. 691, 693, 696.’? Superintendent v. Commissioner, 
295 US. 418, 419 (1935). The opinion went on to say (p. 
420): ‘‘The court below properly declined to follow its 
quoted pronouncement in Blackbird’s case. The terms of 
the 1928 Revenue Act are very broad and nothing there in- 
dicates that Indians are to be excepted.’’ Thus, the Supreme 
Court now reflects the same approach as was expressed 
during the debates on the Allegheny project appropriation, 
i.e., that since the Indians are now citizens they are generally 


5 The citation of Elk v. Wilkins in this opinion, relied upon by 
appellant (Br. 17), is in the passage where the court quotes the 
argument which it refuses to accept. 
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subject to the same rules as other citizens. It is significant 
that the latest Supreme Court decision, Squire v. Capoman, 
351 U.S. 1 (1956), did not rely on the Elk v. Wilkins rule 
in holding the Indian income there involved exempt from 
capital gains tax. 

The application of general authority to condemn Indian 
lands, though not specifically mentioned, was declared in 
Henkel v. United States, 237 U.S. 43 (1915). Discussing 
section 7 of the Reclamation Act of June 17, 1902, 32 Stat. 
388, 43 U.S.C. sec. 421, which authorized the acquisition of 
necessary rights in property by purchase or condemnation, 
Mr. Justice Day for a unanimous court said (p. 50): 


The reclamation projects undertaken by the Govern- 
ment are very extensive, and cover many; States; and 
they must involve in their construction, the flooding of 
lands in connection with dams designed to hold water 
for such purposes; and must necessarily include much 
territory which is included in Indian reservations. 
This situation was of course well known to Congress 


when it passed the Reclamation Act, and we cannot 
doubt, in view of the broad authority conferred by 
§§ VII and X above quoted, that it was the purpose 
of Congress to give the Secretary of the Interior the 
right to acquire such rights as are here involved, 
when necessary for reclamation purposes. In carry- 
ing out the purposes of the act, the Secretary of the 
Interior is authorized to acquire any rights or prop- 
erty necessary for that purpose, and to acquire the 
same, either by purchase or by condemnation. He is 
specifically authorized to perform any and all acts 
necessary and proper for the purpose of carrying into 
effect the provisions of the act. Authority could hardly 
have been conferred in more comprehensive terms, and 
we do not believe it was the intention of Congress, be- 
cause of the Indians’ right of selection of lands under 
the circumstances here shown, to reserve such lands 
from the operation of the act. To do so might defeat 
the reclamation projects which it was evidently the 
purpose of Congress to authorize and promote. 
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Since this opinion was addressed to the broad terms of 
the Reclamation Act, appellant’s attempted distinction 
of it based upon the particular treaty involved (Br. 32- 
33) comes to nothing. So also the circumstance that allotted, 
rather than tribal, land was involved does not answer the 
reason for the decision—the overriding necessity for ex- 
ecution of the public project—which equally applies to tribal 
land. 

The legislative history of the Allegheny appropriation 
shows that the administrative construction of the earlier 
statutes as authorizing the condemnation of Indian prop- 
erty, although not expressly mentioned, was specifically 
brought to the attention of Congress and agreement with the 
administrative view was explicit (supra, pp. 11-12, 14). In 
such circumstances the appropriation of funds was, we sub- 
mit, clearly a confirmation of the administrative construc- 
tion. Ivanhoe Irrigation District v. McCracken, 357 U.S. 
275, 293-294 (1958), and cases there cited. 

Appellant cites (fn. 10, Br. 19) seven instances where Con- 
gress has made special provisions, with varying degrees of 
elaborateness as to detail, as to acquisition of Indian lands, 
tribal or allotted. But that is no indication that Congress 
must proceed in that manner. On the contrary a survey of 
cases now pending in the Lands Division of the Department 
of Justice shows that in addition to the Seneca situation, 
the Standing Rock Sioux case and the Crow Indians 
mentioned infra, p. 21, there are pending seven other 
cases to condemn tribal land instituted under authorizing 
acts which made no special reference to Indians. Three of 
these were filed in 1953 for the Fort Randall project in South 
Dakota. On September 2, 1958, the President approved two 
acts whereby the amount of compensation payable for such 
takings was settled. The validity of the condemnation pro- 
ceedings was not challenged. Rather it was recognized and 
confirmed since section 3 of 72 Stat. 17 66—relating 
to the Crow Creek Sioux Reservation—provides for the 
revesting of title to minerals ‘‘acquired through the con- 
demnation proceedings referred to in section 1 of this Act.”’ 
Recognition of authority to condemn arising from statutes 
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not specially mentioning the Indians plainly appears from 
the legislative history of these statutes. The Fort Randall 
cases relating to lands of the Crow Creek Tribe of Sioux 
Indians (Civ. 844, S. Div.; Civ. 184, Cent. Div., S. Dak.) and 
the Lower Brule Tribe of Sioux Indians (Civ. 186, Cent. 
Div., S. Dak.) were filed in February, July, and August 1953. 
Fort Randall gates were closed on July 21, 1952, and the 
land has since been flooded. Estimated compensation was 
deposited in court in 1953. By Act of July 6, 1954, 68 Stat. 
452, negotiation of contracts to settle the Indian claims for 
compensation was authorized. The recently enacted statutes 
represent approval of the settlements negotiated under the 
1954 Act and recognize validity of the original deposits in 
court. In describing the history of these projects, the House 
Committee report says that the construction of the Fort 
Randall Dam was authorized by the Flood Control Act of 
December 22, 1944, 58 Stat. 887, 891, a statute which, like 
the 1941 Act authorizing the Allegheny project, simply 
authorizes the basin improvement as recommended in 
designated House or Senate documents. The Committee 
report then says that after passage of the 1954 Act the 
Attorney General was requested to withhold further action 
in the condemnation proceedings. H. Rept. No. 2086, 85th 
Cong., 2d sess. (Crow Creek Reservation); H. Rept. No. 
2054, 85th Cong., 2d sess. (Lower Brule). Both of these 
reports recognize the validity of the condemnation proceed- 
ings, explicitly stating that a designated number of acres 
‘were acquired for the project by condemnation’’ (No. 2086, 
p. 1) and that in 1955 declarations of taking were filed 
‘vesting in the United States’’ title to the lands (No. 2054, 
p. 3). See also p. 12 of H. Rept. No. 2086; p. 7 of H. Rept. 
No. 2054. The reports to the Senate were substantially the 
same. S. Rept. No. 2368, 85th Cong., 2d sess. (Crow Creek) ; 
S. Rept. No. 2369, 85th Cong., 2d sess. (Lower Brule). Fa- 
vorable action by Congress upon these bills was another ex- 
pression of the Congressional view that authorization of a 
project carried with it the authority to acquire lands, Indian 
or white-owned, needed for the public undertaking. 
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Other pending cases to condemn Indian tribal lands * 
needed for federal projects under statutes authorizing them 
and appropriating funds for them in the customary terms 
without any special mention of Indian lands relate to an 
Air Force Directive Communication Center at Bartlesville, 
Oklahoma,’ and two cases brought on behalf of the St. Law- 
rence Seaway Development Corp.® 

In summary, the fact is that the administrative view has 
been and now is that no provision specially applicable to 
Indians in addition to the authorization to acquire property 
of others needed for public projects is required. Congress 
has been fully advised of that administrative construction 
and has not merely acquiesced therein but has affirmatively 
expounded it in connection with this very case. Far from 
establishing any constitutional rule prohibiting Congress 
from so acting, the Supreme Court has taken the same 
general position in view of the changed approach to Indian 
affairs today as contrasted with nineteenth century policy. 
Indeed, as to the use of eminent domain in aid of federal 
purposes the court held in 1890 that Indian land was subject 


to that power to the same extent as lands held by private 
owners. Cherokee Nation v. Southern Kansas Railway Co., 
135 U. S. 641, 657 (1890). Recent federal court decisions 
have generally taken the same view. On July 24, 1958, the 


* We have excluded lands allotted to individuals because of the 
burden of searching hundreds of files to identify such cases and 
because we understand appellant to confine its argument to tribal 
lands, a distinction which we think, however, is invalid (supra, 
p. 18). Allotted lands in the west are so widespread that almost 
every project of any substantial sizé would require the acquisition 
of some such lands. We do not believe that appellant will deny 
that it has been uniform practice to treat allotted lands like white- 
owned lands so far as power to condemn is concerned. Cf., e.g., 
United States v. Runner, 174 F.2d 651 (C.A. 10, 1949). 


* Civil No. 4245, N.D. Okla., filed July 10, 1957, pursuant to 
authorization of Act of July 27, 1954, 68 Stat. 535, 560, and 
Appropriation Act of August 26, 1954, 68 Stat. 800, 820. 

® Civil Nos. 6442 and 6846, N.D., N-Y., filed January 27, 1957, 


and November 8, 1957, under authority of the Act of May 13, 1954, 
68 Stat. 92. 
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Court of Appeals for the Second. Circuit, relying in part on 
the decision below, held that the Power Authority of New 
York State was authorized as a federal power act licensee, 
to condemn lands of the Tuscarora Tribe. Tuscarora N ation 
of Indians v. Power Authority of the State of New York. In 
United States v. 5,677.94 Acres of Land, etc., 152 F. Supp. 
861 (D. Mont., 1957), the court sustained condemnation of 
land of the Crow Indian Tribe for the Yellowtail Dam and 
in United States v. 21,250 Acres of Land (W.D. N.Y., Civil 
Action No. 7279), condemnation of the right to enter appel- 
lant’s reservation for the purposes of surveys preliminary 
to construction of the Allegheny project was sustained.® A 
decision pointing the other way is United States v. 2,005.32 
Acres of Land, 160 F. Supp. 193 (D. S. Dak., 1958), holding 
that authority did not exist to condemn property of the 
Standing Rock Sioux Tribe. That case is now on appeal 
but has become moot because of the signing of a bill settling 
the claim of this tribe for compensation for the taking of the 
lands needed for the project. It is, we believe, erroneous 
primarily because of misunderstanding of Congressional 
policy and practice and of the changed view of the Supreme 
Court as to Elk v. Wilkins, supra. It likewise overlooks 
Henkel v. United States, 237 U. S. 43 (1915), discussed 
supra, p. 17. And, of course, it is distinguishable because 
of a differing legislative history. We submit that, absent 
special limitation by Congress, administrative authorities 
have the same eminent domain powers over Indian land as 
they do over white-owned lands. The Supreme Court said 
in United States v. Carmack, 329 U. S. 230, 243, fn. 13 (1946), 
that a general authorization to acquire property ‘‘carries 
with it the sovereign’s full powers except such as are ex- 
eluded expressly or by necessary imphcation.”? That 
equally applies here. 


° We understand that copies of this opinion will be furnished to 
the court by appellant. 
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CONCLUSION 


For the foregoing reasons it is submitted that the judg- 
ment below should be affirmed. 


Respectfully, 


Perry W. Morton, 
Assistant Attorney General, 
Rocer P. Mazqvuis, 
Attorney, 
Department of Justice, 
Washington, D. C. 
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